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SUMMARY

The Wisconsin Supreme Court held that an easement of necessity generally arises through the circuit
court's exercise of discretion rather than automatically by operation of law. The court also held that a
landowner who stands in the shoes of a grantor may obtain an easement of necessity and affirmed the
judgment granting the McCormicks vehicular access across Schubring's property.
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PROCEDURAL POSTURE Schubring appealed a Langlade County Circuit Court judgment
granting the McCormicks an easement of necessity across his property.
The Wisconsin Court of Appeals certified two questions to the
Wisconsin Supreme Court, and the Supreme Court addressed a third
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STANDARD OF REVIEW Questions concerning whether an easement of necessity arises as a
matter of law and whether a person standing in the shoes of a grantor
may obtain one are reviewed de novo. The circuit court's exercise of
discretion is reviewed to determine whether it was erroneous.
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QUESTIONS PRESENTED

1. Whether an easement of necessity arises automatically by operation of law when the required elements
are established or instead arises through the circuit court's exercise of discretion.

2. Whether a person who stands in the shoes of a grantor who formerly had access to a public highway, but
retained a landlocked parcel after severance of part of the property, may obtain an easement of necessity.

3. Whether the circuit court erroneously exercised its discretion by granting the McCormicks an easement
of necessity, including vehicular access.

HOLDINGS

1. An easement of necessity generally does not arise automatically as a matter of law merely because the
preliminary elements are established; its creation and scope are ordinarily subject to the circuit court's
equitable discretion.

2. A person who stands in the shoes of a grantor who formerly had highway access but retained a
landlocked parcel after severance may obtain an easement of necessity, provided the preliminary
elements are established and the equities support the easement.

3. The circuit court did not erroneously exercise its discretion in granting the McCormicks an easement of
necessity, including vehicular access.

KEY QUOTATIONS

“We conclude that an easement of necessity generally does not arise as a matter of law, but rather, through
the exercise of a circuit court's discretion.” (267 Wis. 2d at 146)

“And, it should not be read to conclude that only a grantee may obtain an easement of necessity for
landlocked property.” (267 Wis. 2d at 154)

“Accordingly, because the McCormicks proved the elements preliminarily required for an easement of
necessity and the circuit court weighed the burdens and benefits to each party's property from the proposed
easement, we cannot conclude that it erroneously exercised its discretion in granting the easement.” (267
Wis. 2d at 157)

FACTUAL BACKGROUND

Merritt Olk formerly owned three contiguous 40-acre parcels, but Langlade County took the eastern parcel by
tax deed in 1946, leaving the remaining 80 acres landlocked. A dirt and gravel road across the former eastern
parcel provided access to the 80 acres, and the McCormicks knew of and used that road when they purchased the
80 acres in 1996. Schubring later acquired the former eastern parcel and prevented vehicular access, leading the
McCormicks to seek an easement; the circuit court granted one after weighing the burdens and benefits to both
properties.



PROCEDURAL HISTORY

The McCormicks filed suit after Schubring prevented their vehicular use of an existing dirt and gravel road
crossing his property and negotiations for an easement failed. The Langlade County Circuit Court granted the
McCormicks an easement of necessity. Schubring appealed, and the court of appeals certified questions to the
Wisconsin Supreme Court.

DISPOSITION

affirmed
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