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SUMMARY

The Alaska Supreme Court held that Alaska's former three-to-one nonresident commercial fishing fee
scheme was not rationally related to the goal of equalizing fisheries-management burdens and
therefore violated the Privileges and Immunities Clause. The court held that substantial, rather than
precise, equality is required and vacated the superior court's refund order to permit application of a
reasonable margin of error. The case was remanded for further proceedings concerning permissible
variations and refunds.
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QUESTIONS PRESENTED

1. Whether historical nonresident commercial fishing fees must be compared with the permissible
differential on an individual rather than collective basis.

2. Whether the superior court correctly determined that the State was liable for refunds to individual class
members whose cumulative payments exceeded the permissible differential.

3. Whether Alaska's three-to-one nonresident fee scheme bears a substantial relationship to the legitimate
objective of equalizing the fisheries-management burden between residents and nonresidents under the
Privileges and Immunities Clause.

4. Whether the superior court erred by requiring precise equality, rather than substantial equality, when
calculating retrospective refunds.

HOLDINGS

1. Historical nonresident fees must be compared individually with the corresponding resident fee and
permissible differential; the State may not use collective averaging across permit and license classes to
establish constitutional compliance.

2. The superior court properly determined that the State was liable under the Privileges and Immunities
Clause for individual class members whose cumulative nonresident payments exceeded the relevant
resident fee plus the permissible differential.

3. The three-to-one nonresident fee scheme was not rationally or substantially related to the legitimate
objective of equalizing residents' and nonresidents' fisheries-management burdens and therefore violated
the Privileges and Immunities Clause.

4. The Privileges and Immunities Clause requires substantial, not precise, equality between the nonresident
fee differential and the resident contribution to fisheries-management costs; incidental inequality within
a rational fee system is constitutionally permissible.

5. In this case, an allowable margin of error may be found in a range up to fifty percent, subject to the
accuracy reasonably attainable and the circumstances of individual cases.

KEY QUOTATIONS

“the differential between individual resident and nonresident permit fees must be substantially equal — but
need not be precisely equal — to the contribution of each Alaska resident to fisheries management.” (191 P.3d
at 139)

“From this case law, we conclude that an allowable margin of error may be found in the range up to fifty
percent.” (191 P.3d at 148)



“A fee scheme substantially related to the state's goal will guarantee substantial, rather than precise,
equality.” (191 P.3d at 148)

FACTUAL BACKGROUND

Alaska charged nonresident commercial fishermen higher license and permit fees than residents, historically
using a three-to-one fee ratio. The fees were based on permit price and fishing profits rather than the State's
fisheries-management costs, which varied substantially among fisheries and over time. The class sought refunds
for amounts paid above the permissible differential calculated from the resident contribution to fisheries
management. The superior court ordered individualized refunds using precise equality between actual
nonresident fee differentials and the allowable differential.

PROCEDURAL HISTORY

Nonresident commercial fishermen filed a class action in 1984 challenging Alaska's higher commercial fishing
license and permit fees for nonresidents under the Privileges and Immunities Clause and the Commerce Clause.
In three prior decisions, the Alaska Supreme Court established the governing constitutional framework, the
permissible differential formula, and the relevant fisheries costs, then remanded for further proceedings. On the
latest remand, the superior court required individualized accounting and ordered refunds based on precise
equality; the State appealed. The Supreme Court vacated the refund portion of the order and remanded for
application of a substantial-equality standard.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The superior court must reconsider the refund calculation using a substantial-equality standard rather than
precise equality. It must determine whether variations between actual nonresident fee differentials and
permissible differentials are incidental and constitutionally tolerable or substantial and unconstitutional, applying
an appropriate reasonable margin of error and resolving the factual question concerning possible refunds for
2003 and 2004.
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