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SUMMARY

The Florida Supreme Court held that prosecutorial comments on a defendant's post-arrest silence are
subject to harmless-error analysis rather than automatic reversal. Applying the Chapman standard, the
court concluded that the impermissible comment in this case was harmful beyond a reasonable doubt
and quashed the conviction for conspiracy to traffic in cocaine. The opinion also addressed Florida's
prior per se reversal rules and the relationship between those rules, legislative harmless-error
provisions, and constitutional protections.
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QUESTIONS PRESENTED

1. Whether a prosecutor's comment on a defendant's post-arrest silence after the defendant answered some
questions constitutes constitutional error.

2. Whether comments on a defendant's post-arrest silence are subject to harmless-error analysis rather than
automatic per se reversal.

3. Whether the comment on DiGuilio's silence was harmless beyond a reasonable doubt on the record of
this case.

HOLDINGS

1. A defendant may invoke the right to remain silent at any time before or during questioning; therefore, a
comment on the defendant's invocation of that right after answering some questions is constitutional
error.

2. Comments on a defendant's silence are subject to harmless-error analysis; they are not automatically per
se reversible unless the type of constitutional error is one that always vitiates the right to a fair trial.

3. The State must prove beyond a reasonable doubt that the error did not contribute to the verdict, or that
there is no reasonable possibility that the error contributed to the conviction.

4. The comment was not harmless beyond a reasonable doubt and constituted reversible error because the
permissible evidence was ambiguous and the impermissible testimony highlighted DiGuilio's failure to
provide an innocent explanation and his failure to testify.

KEY QUOTATIONS

“The harmless error test, as set forth in Chapman and progeny, places the burden on the state, as the
beneficiary of the error, to prove beyond a reasonable doubt that the error complained of did not contribute to
the verdict or, alternatively stated, that there is no reasonable possibility that the error contributed to the
conviction.” (491 So. 2d at 1135)

“The question is whether there is a reasonable possibility that the error affected the verdict. The burden to
show the error was harmless must remain on the state. If the appellate court cannot say beyond a reasonable
doubt that the error did not affect the verdict, then the error is by definition harmful.” (491 So. 2d at 1139)

FACTUAL BACKGROUND

DiGuilio was arrested with Rosa after Rosa returned to a motel with DiGuilio and cocaine during an undercover
controlled-buy operation. After receiving Miranda warnings, DiGuilio answered some questions, refused to
provide an address or identify the driver, and said he felt he should speak to an attorney. A police officer testified
about those events, and the testimony was susceptible to interpretation as a comment on DiGuilio's invocation of



his right to remain silent. The jury acquitted DiGuilio of trafficking but convicted him of conspiracy to traffic in
cocaine.

PROCEDURAL HISTORY

DiGuilio was convicted by a jury of conspiracy to traffic in cocaine. The Fifth District Court of Appeal reversed,
applying Florida precedent treating a comment on a defendant's silence as per se reversible error, and certified a
question of great public importance. The Florida Supreme Court granted rehearing, reaffirmed that the comment
was constitutional error, applied harmless-error analysis itself, found the error harmful beyond a reasonable
doubt, approved the district court's decision, and remanded for further proceedings.

DISPOSITION

approved

REMAND INSTRUCTIONS

The decision of the Florida Fifth District Court of Appeal is approved, and the cause is remanded for further
proceedings consistent with the opinion. The conviction remains subject to reversal because the constitutional
error was harmful.
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