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SUMMARY

The Appellate Division, Third Department, reversed an order staying a tort action against Niagara

Mohawk Power Corporation and referring stray-voltage issues to the Public Service Commission

under the primary jurisdiction doctrine. The court held that the plaintiffs' negligence, nuisance,

trespass, and related claims involve common-law issues of duty and causation that do not require prior

agency resolution, and that regulatory compliance does not establish due care. The court concluded

that any complex technical issues could be addressed through party experts, a referee, or a court-

appointed neutral expert.
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reversed

Plaintiffs appealed from an order of Supreme Court, Fulton County,
that granted defendant's motion to stay the tort action and refer issues
concerning stray voltage to the Public Service Commission under the

primary jurisdiction doctrine.

The Appellate Division reviewed Supreme Court's application of the

primary jurisdiction doctrine and reversed on the law.
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QUESTIONS PRESENTED

1. Whether the primary jurisdiction doctrine required a stay of plaintiffs' common-law tort action and

referral of stray-voltage issues to the Public Service Commission.

2. Whether the Public Service Commission's regulatory authority and specialized expertise made agency

resolution necessary before the court could adjudicate plaintiffs' claims and potential abatement remedy.

HOLDINGS

1. Referral and a stay were not warranted because resolution of plaintiffs' common-law tort claims did not

first require resolution of issues placed within the Public Service Commission's special competence.

2. The trial court may rely on the parties' experts and, when appropriate, appoint a referee or neutral expert
to assist with complex technical issues.

3. The possibility of injunctive relief did not require referral because Supreme Court could order abatement

of problematic stray voltage if plaintiffs proved that it existed.

KEY QUOTATIONS

“The doctrine of primary jurisdiction applies where a claim is originally cognizable in the courts, and comes
into play whenever enforcement of the claim requires the resolution of issues which, under a regulatory
scheme, have been placed within the special competence of an administrative body; in such a case the judicial

process is suspended pending referral of such issues to the administrative body for its views” ([*2])

“In sum, although the PSC's opinion as to the existence, origin or degree of stray voltage may be informative,
resolution of plaintiffs' claims do not first require resolution of issues placed within the agency's special

competence.” ([*4])

FACTUAL BACKGROUND

Plaintiffs operated a cattle and dairy farm served by defendant's electrical system. After plaintiffs reported
behavioral changes, reduced milk production, fertility problems, and other herd health issues, defendant
investigated and found stray voltage slightly exceeding its internal remediation threshold, then installed a neutral
isolator. Plaintiffs later commenced tort claims alleging that stray voltage continued or worsened after
defendant's repair and rewiring efforts, seeking damages and abatement.

PROCEDURAL HISTORY

Plaintiffs commenced a tort action alleging negligence, private nuisance, trespass to land, and trespass to
chattels, seeking damages and mandatory injunctive relief concerning alleged stray voltage at their dairy farm.

After discovery and unsuccessful repair efforts, defendant moved for a stay and referral to the Public Service



Commission. Supreme Court granted the motion and ordered the Commission to determine whether harmful
stray voltage existed, how to remediate it, and any other issues within its purview. The Appellate Division
reversed.

DISPOSITION

reversed
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