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SUMMARY

This Order and Memorandum and Recommendation addresses Carlos A. Alford’s motion to proceed in
forma pauperis, motion for a pre-hearing conference, and frivolity review of claims arising from his
employment with the U.S. Census Bureau. The magistrate judge recommends allowing the
Rehabilitation Act hostile-work-environment and failure-to-accommodate claims, a Civil Service
Reform Act claim, and a state-law defamation claim against specified defendants to proceed, while
dismissing the Rehabilitation Act retaliatory-discharge claim and claims against other defendants. The
recommendation also proposes substituting the Secretary of Commerce, Howard Lutnick, as the
proper defendant for the federal employment claims.
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DISPOSITION other

PROCEDURAL POSTURE Pro se plaintiff moved to proceed in forma pauperis and requested a
pre-hearing conference. The magistrate judge conducted the required
frivolity review under 28 U.S.C. § 1915(e)(2)(B) and issued an order
and memorandum and recommendation.

STANDARD OF REVIEW Under 28 U.S.C. § 1915(e)(2)(B), the court reviews an in forma
pauperis complaint to determine whether it is frivolous or malicious,
fails to state a claim, or seeks monetary relief from an immune
defendant. Pro se pleadings receive liberal construction, but the court
may dismiss claims lacking an arguable basis in law or fact and may
consider subject-matter jurisdiction. Objections to the memorandum



and recommendation are subject to de novo review by the district
judge under 28 U.S.C. § 636(b)(1) and Federal Rule of Civil
Procedure 72(b)(3).

PRECEDENTIAL VALUE nonprecedential

PARTIES Carlos A. Alford v. Department of Commerce et al.

TOPICS

civil procedure federal employment law disability discrimination retaliation defamation

PRACTICE AREAS

civil procedure federal employment law employment law civil rights administrative law defamation

QUESTIONS PRESENTED

1. Whether plaintiff established eligibility to proceed in forma pauperis.

2. Whether plaintiff's motion for a pre-hearing conference was premature before service and completion of
frivolity review.

3. Whether plaintiff's allegations stated potentially cognizable Rehabilitation Act claims for hostile work
environment and failure to accommodate.

4. Whether plaintiff's Rehabilitation Act retaliatory-discharge claim failed because the alleged retaliatory
motive was not the but-for cause of termination.

5. Whether plaintiff's allegation concerning suspension for refusing to violate law, rule, or regulation stated
a potentially cognizable CSRA claim.

6. Whether the Secretary of Commerce was the proper defendant for the federal-sector Rehabilitation Act
and CSRA claims.

7. Whether plaintiff's allegations stated a potentially cognizable North Carolina defamation claim against
Holly Hillman.

8. Whether plaintiff could maintain a civil claim based on alleged perjury and whether statements made in
EEOC proceedings were absolutely privileged.

HOLDINGS

1. Plaintiff adequately demonstrated inability to prepay court costs and was allowed to proceed in forma
pauperis.

2. The request for a pre-hearing or discovery conference was premature and was denied without prejudice.

3. Disability-discrimination claims by a federal agency employee proceed under the Rehabilitation Act
rather than the ADA.

4. The retaliatory-discharge claim should be dismissed because plaintiff alleged multiple reasons for
termination, including non-discriminatory reasons, and therefore did not allege retaliation as the but-for



cause.

5. The hostile-work-environment and failure-to-accommodate claims should be allowed to proceed against
the Secretary of Commerce at the pleading-screening stage.

6. Plaintiff's allegation that he was suspended for refusing to obtain information by allegedly illegal means
stated a potentially cognizable CSRA claim that should proceed at this stage.

7. The Secretary of Commerce, Howard Lutnick, should be substituted as the defendant for plaintiff's
Rehabilitation Act and CSRA claims, and the individual employees and other defendants should be
dismissed from those claims.

8. Plaintiff's allegation that Holly Hillman falsely reported his work performance was sufficient at the
frivolity-review stage to allow a defamation claim against Hillman to proceed, while claims against
other defendants should be dismissed.

9. There is no private North Carolina cause of action for perjury, and statements made in the course of and
relevant to EEOC proceedings are absolutely privileged; supplemental allegations did not add viable
claims.

KEY QUOTATIONS

“A case is frivolous if “it lacks an arguable basis either in law or in fact.”” (at 7)

“The undersigned RECOMMENDS that plaintiff’s claims for hostile work environment and failure to
accommodate under the Rehabilitation Act be ALLOWED TO PROCEED against the Secretary of Commerce
at this time.” (at 10)

“Plaintiff’s claims be ALLOWED TO PROCEED IN PART and DENIED IN PART.” (at 14-15)

FACTUAL BACKGROUND

Alford alleged that he was fired from his position as a Census Bureau field representative after workplace
disputes involving supervision, alleged harassment, pay and work assignments, and his refusal to obtain
information by allegedly illegal means. He claimed disability-related discrimination, failure to accommodate,
hostile work environment, retaliation for filing an EEOC complaint, and a CSRA retaliation claim based on
suspension. He also alleged that a supervisor falsely stated that he was visiting fewer houses than he actually
visited and asserted claims for defamation and perjury.

PROCEDURAL HISTORY

The court allowed plaintiff to proceed in forma pauperis. It denied the request for a pre-hearing conference
without prejudice as premature. After liberally construing the complaint and supplemental filings, the magistrate
judge recommended partial dismissal and partial allowance of the claims, substitution of the Secretary of
Commerce as the proper defendant for the Rehabilitation Act and CSRA claims, and service-related directives.
The recommendation was subject to objections and de novo review by the presiding district judge.
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