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SUMMARY

The Appellate Division, Third Department, held that CLR Troy LLC established immunity under New
York's Emergency or Disaster Treatment Protection Act for claims arising from its provision of care
during the COVID-19 pandemic. The court also held that the plaintiff's claims for gross negligence
and pre-pandemic negligence were inadequately pleaded. It reversed the order denying dismissal and

dismissed the complaint against CLR Troy LLC.
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DISPOSITION reversed

PROCEDURAL POSTURE Defendant appealed from an order of Supreme Court, Rensselaer

County, denying its CPLR 3211 motion to dismiss the complaint. The
Appellate Division reversed and granted the motion.

STANDARD OF REVIEW On a CPLR 3211 motion, the court accepts the complaint's factual
allegations as true, gives the nonmoving party the benefit of every
favorable inference, and determines whether the alleged facts fit
within any cognizable legal theory. When the movant submits
evidence extrinsic to the complaint in support of a CPLR 3211(a)(7)
motion, the court instead considers whether the plaintiff actually has a
cause of action, and the plaintiff must submit evidence demonstrating

the existence of a cause of action.
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QUESTIONS PRESENTED

1. Whether CLR Troy LLC established entitlement to immunity under the Emergency or Disaster

Treatment Protection Act for claims arising from its provision of care during the COVID-19 pandemic.

2. Whether the complaint adequately pleaded gross negligence and negligence occurring before the

COVID-19 pandemic, the claims that would otherwise survive EDTPA immunity.

HOLDINGS

1. CLR Troy LLC's documentary proof conclusively established all three requirements for immunity under
Public Health Law former § 3082(1): it provided health care services pursuant to applicable COVID-19
rules or law, the care was affected by its pandemic-related decisions and activities in support of state
directives, and it acted in good faith. The defendant was therefore entitled to EDTPA immunity for
claims arising during the COVID-19 pandemic.

2. The gross-negligence and pre-COVID negligence claims were not adequately pleaded because they
consisted of bare legal conclusions without factual specificity. Those claims therefore could not survive

the motion to dismiss.

KEY QUOTATIONS

“When presented with a motion to dismiss under CPLR 3211, this Court must accept the facts alleged in the
complaint as true and accord the nonmoving party the benefit of every possible favorable inference and
determine only whether the facts as alleged fit within any cognizable legal theory” (*1)

“the plaintiff no longer can rely only on the unsupported factual allegations of the pleading, but must submit

evidence demonstrating the existence of a cause of action” (*2)

“Neither of plaintiff's remaining claims for gross negligence and pre-COVID negligence — the only claims
which would otherwise survive EDTPA immunity — are supported by more than "bare legal conclusions with

no factual specificity"” (*4)
FACTUAL BACKGROUND

Willie Middleton resided at Troy Center for Rehabilitation and Nursing, a nursing home owned and operated by
CLR Troy LLC, beginning in 2004. During the COVID-19 pandemic, the facility implemented policies
concerning isolation, personal protective equipment, visitation, testing, and other governmental directives.

Middleton developed respiratory symptoms and declining oxygen saturation in July 2020, was transferred to



Albany Medical Center on July 24, 2020, and died on August 9, 2020 from acute hypoxic respiratory failure due
to COVID-109.

PROCEDURAL HISTORY

The estate commenced a nursing-home malpractice and wrongful-death action against CLR Troy LLC and other
defendants, alleging statutory violations, negligence before and during the COVID-19 pandemic, negligence per
se, and gross negligence. CLR Troy moved to dismiss under CPLR 3211, relying in part on immunity under the
Emergency or Disaster Treatment Protection Act. Supreme Court denied the motion as to CLR Troy, concluding
that the defendant had not established EDTPA immunity. The Appellate Division reversed, granted the motion,
and dismissed the complaint against CLR Troy.

DISPOSITION

reversed
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