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SUMMARY

The United States Bankruptcy Court for the Western District of Pennsylvania denied Brian L.
DeCerb’s motion to reconsider dismissal of his Chapter 13 case. The court held that the debtor failed
to establish excusable neglect or extraordinary circumstances under Federal Rule of Civil Procedure
60(b), despite making a curative payment after dismissal. The court emphasized that the debtor had
already received an extended grace period to cure the plan arrearage after the expiration of the plan
term.
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DISPOSITION denied

PROCEDURAL POSTURE The Chapter 13 Trustee moved to dismiss the debtor's case for failure
to cure a substantial plan-payment arrearage after expiration of the
debtor's extended plan term. After dismissal, the debtor moved under
Federal Rule of Civil Procedure 60(b)(1) and (b)(6) to vacate the
dismissal based on excusable neglect, extraordinary circumstances,
and his subsequent tender of the arrearage.

STANDARD OF REVIEW Relief under Rule 60(b) is extraordinary and granted sparingly; the
movant bears the burden of establishing one of the rule's enumerated
grounds. Excusable neglect is evaluated equitably under the
circumstances, and Rule 60(b)(6) requires extraordinary circumstances
producing extreme and unexpected hardship.

PRECEDENTIAL VALUE unpublished



PARTIES Brian L. DeCerb, Debtor v. Chapter 13 Trustee

TOPICS

chapter 13 motion for reconsideration bankruptcy remedies civil procedure

PRACTICE AREAS

Bankruptcy Civil procedure Equitable remedies

QUESTIONS PRESENTED

1. Whether the debtor established excusable neglect under Federal Rule of Civil Procedure 60(b)(1)
sufficient to vacate dismissal of his Chapter 13 case after expiration of the plan term and after receiving
an extended opportunity to cure.

2. Whether the debtor demonstrated extraordinary circumstances and extreme and unexpected hardship
warranting relief under Federal Rule of Civil Procedure 60(b)(6).

3. Whether the debtor's eventual ability to pay the plan arrearage constituted an independent basis to
reinstate the dismissed Chapter 13 case.

HOLDINGS

1. The debtor failed to establish excusable neglect because the relevant hardships and delays were already
known when the court granted nearly seven months to cure, and the debtor's eventual payment did not
justify reopening the dismissed case.

2. The debtor failed to demonstrate the extraordinary circumstances and extreme and unexpected hardship
required for relief under Rule 60(b)(6).

3. A debtor's eventual ability to cure a Chapter 13 payment default is not itself a basis to vacate a prior
dismissal.

KEY QUOTATIONS

“The eventual ability to cure a payment default in chapter 13 is not itself a basis to vacate a prior dismissal.”

“The lesson here is that a debtor cannot reasonably expect to stack a grace period under Klaas with an
additional period of excusable neglect following dismissal.”

“But chapter 13 is not open-ended, so there is inevitably a moment when a default crystalizes and becomes
irreversible.”

FACTUAL BACKGROUND

The debtor's eighty-four-month Chapter 13 plan expired while he owed approximately $33,248 in arrearages
resulting from missed lump-sum payments. Over nearly seven months, the court continued hearings to allow him
to obtain retirement funds and cure the default, while wage attachments reduced the arrearage to approximately
$11,612. Because no curative payment had been made and the supporting documentation for the anticipated



retirement-fund distribution was insufficient, the court dismissed the case. About one month later, the debtor
reported that he had finally remitted a curative payment and sought to vacate the dismissal.

PROCEDURAL HISTORY

The debtor's Chapter 13 plan had been extended to eighty-four months under 11 U.S.C. § 1329(d). The trustee
moved to dismiss after the debtor remained in arrears, and the court continued the matter several times to allow
an opportunity to cure. When the debtor still had not made the curative payment, the court dismissed the case.
Approximately one month later, after the debtor tendered payment, he moved for reconsideration; the court
denied relief.

DISPOSITION

denied
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