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SUMMARY

The Nebraska Court of Appeals affirmed summary judgment for an attorney and law firm in an action

brought by an heir and trust beneficiary seeking recovery of fees incurred in prior estate litigation. The

court held that the plaintiff lacked standing to sue derivatively on behalf of the estate or trust because

she was not the appointed representative or trustee and had not pursued available procedures to obtain

representative authority. The court also addressed the alleged attorney-client relationship and duty

owed to the plaintiff individually.
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Appeal from a Douglas County District Court order granting appellees'

motion for summary judgment in an attorney-malpractice action.

Standing and the existence of a legal duty are reviewed as questions of
law independently. Evidentiary rulings are reviewed for abuse of
discretion. Summary judgment is reviewed de novo, viewing the
record in the light most favorable to the nonmoving party and drawing
reasonable inferences in that party's favor.
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QUESTIONS PRESENTED

1.
2.

Whether Reilly had standing to sue individually for attorney fees and costs incurred in prior litigation.

Whether Reilly had standing to bring a derivative action on behalf of the Estate without serving as its

personal representative or special administrator.

. Whether Reilly had standing to bring a derivative action on behalf of the Trust when the trustee declined

to participate but Reilly did not show that the refusal was improper.

. Whether the district court erred in admitting Pansing's affidavit over Reilly's evidentiary objections.

. Whether an attorney-client relationship existed between Reilly and Pansing concerning George Kubat's

estate planning.

. Whether Pansing and his firm owed Reilly, a nonclient beneficiary, a professional duty under the factors

identified in Perez v. Stern.

. Whether genuine issues of material fact precluded summary judgment.

HOLDINGS

1.

Reilly had standing to commence the action in her individual capacity because she alleged that she
personally incurred the attorney fees and costs for which she sought recovery.

. An heir or devisee who has not been appointed as the estate's personal representative or special

administrator lacks standing to sue on behalf of the Estate to recover estate property.

. Reilly lacked standing to bring a derivative action on behalf of the Trust because the trustee is ordinarily

the proper party to enforce claims belonging to the Trust, and Reilly did not show that the trustee's

refusal to sue was improper.

. The district court did not err in admitting Pansing's affidavit, and Reilly could not assert on appeal a

different ground for exclusion than the grounds presented below.

. No attorney-client relationship existed between Reilly and Pansing concerning George's estate planning

merely because Reilly attended informational meetings, had prior dealings with the firm, or believed that

a relationship existed.

. Pansing and his firm owed no professional duty to Reilly concerning George's estate planning.

. Summary judgment for Pansing and his law firm was proper because Reilly failed to establish a genuine

issue of material fact concerning an attorney-client relationship or a duty owed to her.

KEY QUOTATIONS

“Under the Nebraska Probate Code, the right and duty to sue and recover assets for an estate reside not in
the devisees, but in the estate’s appointed personal representative, or, if the personal representative cannot or

should not act, the appointed special administrator.” (293)



“As a general rule, a trust is not a legal personality, and the trustee is the proper person to sue or be sued on
behalf of such trust.” (297)

“The Perez court identified six factors to be balanced in determining whether an attorney owes a duty to a
nonclient.” (305-306)

“As a general rule, the duty to exercise reasonable care and skill which a lawyer owes his client ordinarily
does not extend to third parties in an estate planning context.” (307)

FACTUAL BACKGROUND

George J. Kubat retained Thomas R. Pansing to prepare and amend his estate-planning documents. While Kubat
was hospitalized and seriously ill in April 2021, Pansing prepared or facilitated amendments increasing Maureen
Walsh's benefits to approximately $6 million; Kubat married Walsh and died the same day. Kubat's children
successfully challenged the April 12 trust amendment and will on undue-influence grounds. Reilly then
demanded that Security National Bank, acting as trustee and special administrator, sue Pansing and his firm for
malpractice, but Security National declined; Reilly subsequently filed this action seeking her own attorney fees

and costs.

PROCEDURAL HISTORY

Reilly sued Pansing and his law firm individually and derivatively on behalf of the George J. Kubat Revocable
Trust and Estate of George J. Kubat, seeking reimbursement of attorney fees and costs incurred in prior probate
and declaratory-judgment litigation. The Douglas County District Court ruled that Reilly lacked standing to
pursue derivative claims for the Estate and Trust and that the attorneys owed her no duty individually, and it

granted summary judgment to appellees. The Nebraska Court of Appeals affirmed.
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