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Jackson v. Harvard University
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SUMMARY

The United States District Court for the District of Massachusetts entered judgment for Harvard

University and John H. McArthur in Barbara Jackson's Title VII sex-discrimination challenge to the

denial of tenure at Harvard Business School. The court concluded that the tenure decision was based

on academic merit and that the evidence did not establish gender discrimination. The opinion also

addressed missing evidence, discovery misconduct, and the asserted academic privilege concerning

tenure evaluations.
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Plaintiff brought an individual disparate-treatment sex-discrimination
action under Title VII challenging Harvard Business School's denial of
tenure. The case was tried to the court without a jury, and the evidence

was reopened to receive documents produced belatedly by defendants.

In this nonjury matter, the court determined the facts and applied the
preponderance-of-the-evidence standard to the Title VII disparate-
treatment claim. Under the McDonnell Douglas-Burdine framework,
plaintiff retained the ultimate burden of proving intentional

discrimination and pretext.
published district court memorandum opinion

Barbara Jackson v. Harvard University, John H. McArthur



title vii ~ employment discrimination  evidence  discovery dispute  civil procedure

PRACTICE AREAS

employment law  civil rights  evidence  civil procedure

QUESTIONS PRESENTED

1. Whether Harvard and Dean McArthur intentionally discriminated against Jackson on the basis of sex in
denying her tenure in violation of Title VII.

2. Whether Jackson established pretext under the McDonnell Douglas-Burdine framework by showing that
Harvard's stated concerns about her creativity and research were not the true reasons for the tenure

denial.
3. Whether the court should draw an adverse inference from Harvard's destruction of tenure files.

4. Whether the court should impose preclusionary discovery sanctions based on defendants' delayed

production and discovery defaults.

5. Whether a qualified academic privilege should shield the identities and evaluations of faculty reviewers

in a Title VII tenure-discrimination action.

HOLDINGS

1. Jackson failed to prove by a preponderance of the evidence that gender played any part in Harvard's
decision not to recommend her for tenure. The evidence supported Harvard's stated, nondiscriminatory
explanation that Jackson had not obtained the substantial faculty support required because her work was

viewed as insufficiently creative and conceptually developed.

2. Subjective academic standards and disagreement about the quality of a tenure candidate's work do not,
by themselves, establish sex discrimination or pretext. A federal court may not act as a super tenure

board when the university's judgment is supportable and evidence of discrimination is negligible.

3. The court had discretion to consider the destruction of relevant documents as evidence that their contents
would have been unfavorable, but declined to draw an adverse inference because the destruction was

negligent rather than intentional or in bad faith.

4. The court declined to preclude defendants from presenting evidence concerning the tenure votes because
the discovery default resulted from negligence rather than willfulness or bad faith, and preclusion is a
grave and nonautomatic sanction.

5. The court rejected recognition of a categorical academic privilege shielding tenure-review discussions,
votes, reviewer identities, or evaluations from discovery in a discrimination action. The need for relevant
evidence in enforcing federal antidiscrimination law outweighs the university's generalized
confidentiality interests, subject to appropriate protective orders.

KEY QUOTATIONS

“Absent discrimination, a university must be given a free hand in making such tenure decisions. Where ... the

university's judgment is supportable and the evidence of discrimination negligible, a federal court should not



substitute its judgment for that of the university.” (1403-04)

“The possibility that a qualified applicant will be rejected on other than academic grounds "is a much greater
threat to our liberty and academic freedom than the compulsion of discovery."” (1407)

“But the existence of differences in opinion regarding the quality of plaintiff's work does not demonstrate

gender discrimination.” (1428)

FACTUAL BACKGROUND

Barbara Jackson was a Harvard Business School faculty member who transferred from Managerial Economics to
Marketing and was considered for tenure in 1981 and again in 1983. In 1981, her subcommittee supported
tenure, but the full tenured faculty's support fell from a substantial majority on a preliminary vote to only a slight
majority on the final vote. Harvard gave her an additional opportunity to demonstrate creative capacity through a
monograph, but the 1983 subcommittee unanimously recommended against tenure and the full committee again
failed to provide the substantial majority required by Dean McArthur. The court found that the tenure decision

was based on perceived deficiencies in creative and conceptual work, not on Jackson's gender.

PROCEDURAL HISTORY

Jackson was denied tenure in the Marketing Area in 1983 after receiving insufficient support from the tenured
faculty and after Dean McArthur declined to recommend her for tenure. She filed a timely Title VII action after
receiving a right-to-sue letter from the Massachusetts Commission Against Discrimination and the EEOC.
Following an eight-day bench trial and reopening of the evidence, the court found that the evidence did not
establish gender discrimination and entered judgment for defendants.
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