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SUMMARY

The New York Court of Appeals held that a trial court's failure to discuss a substantive jury note and
its intended response with counsel outside the jury's presence, while reading the note verbatim in open
court before responding, was not a mode of proceedings error. Because defense counsel had
meaningful notice of the note's contents, an objection was required to preserve the claim for appellate
review. The court reversed the Appellate Division's order and remitted the case for consideration of
unresolved issues.
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QUESTIONS PRESENTED

1. Whether a trial court's failure to discuss a substantive jury note and its intended response with counsel
outside the jury's presence constitutes a mode of proceedings error when the court reads the note
verbatim into the record in the presence of counsel, the defendant, and the jury before responding.

2. Whether defense counsel's failure to object preserved the alleged O'Rama procedural error for appellate
review.

HOLDINGS

1. When a trial court reads the precise contents of a substantive jury note verbatim into the record in open
court in the presence of counsel, the defendant, and the jury before responding, the court's failure to
discuss the note and intended response with counsel beforehand is not a mode of proceedings error, even
though it departs from the preferred O'Rama procedure.

2. Because the trial court read the jury notes verbatim in the presence of counsel and counsel did not object
to either the procedure or the responses, the claim was unpreserved for appellate review.

KEY QUOTATIONS

“Where, as here, defense counsel had notice of a jury note and 'failed to object . . . when the error could have
been cured,' lack of preservation bars the claim” (at 161)

“Where, as here, counsel has meaningful notice of a substantive jury note because the court has read the
precise content of the note into the record in the presence of counsel, defendant, and the jury, the court's
failure to discuss the note with counsel before recalling the jury is not a mode of proceedings error.” (at 162)

FACTUAL BACKGROUND

In September 2007, Kenneth Nealon and an accomplice severely beat another man and stole his cell phones,
cash, and other personal property. Nealon was charged with first- and second-degree robbery, second-degree
assault, and fifth-degree criminal possession of stolen property, and was convicted by a jury in Queens County.
During deliberations, the jury sent substantive notes requesting instructions concerning the differences between
the robbery degrees, reinstruction on all charges, and clarification concerning assault and the degree of injury.

PROCEDURAL HISTORY

Defendant was convicted as charged in Supreme Court, Queens County. The Appellate Division, Second
Department, reversed, holding that the trial court violated the O'Rama procedure and committed a mode of
proceedings error notwithstanding defense counsel's failure to object. The Court of Appeals reversed the
Appellate Division and remitted for consideration of the facts and issues raised but not determined on appeal.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

Remanded to the Appellate Division, Second Department, for consideration of the facts and issues raised but not
determined on the appeal to that court.
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