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SUMMARY

The Rhode Island Supreme Court affirmed a Superior Court judgment granting specific performance
of a purchase and sales agreement for real property. The court held that the parties' conduct postponed
the closing while title defects were resolved, the purchaser remained ready and willing to perform, and
no legitimate equitable defense precluded specific performance.
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QUESTIONS PRESENTED

1. Whether the Superior Court abused its discretion by granting specific performance of the real-estate
purchase and sales agreement.

2. Whether the parties' conduct established an agreement to postpone the closing until the title impediments
were resolved.

3. Whether the title problems and delayed closing constituted a legal or equitable defense to specific
performance.

4. Whether time was of the essence under the agreement or had been waived by the parties' conduct.

HOLDINGS

1. The Superior Court properly granted specific performance because Fisher was ready and willing to
perform and the defendant presented no legitimate and articulable equitable defense.

2. The parties mutually agreed through their conduct to postpone the closing until the Marketable Record
Title Act barred claims affecting lot No. 463.

3. A party may waive a condition precedent included for that party's benefit, and filing suit for specific
performance may implicitly waive sale conditions benefiting the party seeking relief.

4. Time was not of the essence in the contract, and any contrary provision or understanding was waived by
the parties' express agreement or conduct, particularly because the seller contributed to the delay.

5. A real-estate contract may be specifically enforced only when its essential contractual provisions are
clear, definite, certain, and complete; the purchase and sales agreement met that standard here.

KEY QUOTATIONS

“"When a purchaser of real estate under a written contract can demonstrate that he or she was at all times
ready and willing to perform the contract, specific performance is available `in the absence of a legitimate
and articulable equitable defense.'"” (252)

““Finally, we are of the opinion that specific performance was an appropriate remedy in this case. The
plaintiff was ready and willing to perform the contract, and there was no legitimate and articulable equitable
defense.”” (253)

FACTUAL BACKGROUND

The parties entered into a purchase and sales agreement under which Applebaum, executor of Esther Aiello's
estate, agreed to convey three unimproved Warwick parcels to Fisher for $40,000, subject to Fisher obtaining a
building permit. A title search revealed tax-sale and redemption problems, including a 1963 tax sale affecting
one parcel; Fisher offered to lend the estate money to redeem two parcels and continued pursuing the required
permit and approvals. The estate was unable to resolve the title issues or obtain financing, and the closing was



delayed until the Marketable Record Title Act became operative in August 2003. Fisher remained ready, willing,
and able to perform, obtained a building permit, and ultimately sued for specific performance.

PROCEDURAL HISTORY

Fisher sued Applebaum, as executor, for breach of a purchase and sales agreement after title problems delayed
the closing and the estate did not convey the property. The Superior Court found that Fisher remained ready,
willing, and able to perform, that the delays were not attributable to him, and that specific performance was
equitable. The Supreme Court affirmed and remanded the papers to the Superior Court.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The papers were remanded to the Superior Court. Consistent with the trial court's judgment, the closing was to
occur within thirty days of entry of judgment, with the defendant to redeem outstanding taxes from the sale
proceeds.
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