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SUMMARY

The Oregon Supreme Court reviewed claims arising from a construction worker’s fall from a third-
floor worksite against the general contractor under Oregon’s Employer Liability Law and common-
law negligence. The court held that the plaintiff presented sufficient evidence to proceed on the theory
that the contractor retained the right to control the risk-producing activity, but not on common
enterprise or actual-control theories. It affirmed the dismissal of the negligence claim and remanded
the retained-control ELL claim for further proceedings.
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QUESTIONS PRESENTED

1. Whether plaintiff presented sufficient evidence that Polygon and Wood Mechanix were engaged in a
common enterprise under Oregon's Employer Liability Law.

2. Whether plaintiff presented sufficient evidence that Polygon actually controlled the manner or method of
the risk-producing framing work.

3. Whether Polygon retained a right to control the risk-producing activity under the Employer Liability
Law, sufficient to create a triable issue of fact.

4. Whether Polygon owed plaintiff a common-law duty to discover, warn against, or avoid unknown
dangerous conditions involving fall protection for framing work performed by an expert subcontractor.

HOLDINGS

1. Polygon and Wood Mechanix were not engaged in a common enterprise with respect to the risk-
producing activity because there was no evidence that Polygon's employees or equipment participated in
the framing work or in designing, assembling, or maintaining the failed guardrail.

2. Plaintiff did not present sufficient evidence that Polygon actually controlled the manner or method of the
framing work at a dangerous height.

3. Polygon's contractual retention of the right to require additional safety measures and to inspect the
worksite in its entirety was sufficient evidence that Polygon retained the right to control the risk-
producing activity, precluding summary judgment on that specification of plaintiff's ELL claim.

4. The court disavowed Wilson to the extent it required a plaintiff to show that the defendant's retained
right to control a risk-producing activity created an additional risk by causing the direct employer to be
less diligent.

5. Polygon had no common-law duty to plaintiff to discover, warn against, or avoid unknown dangerous
conditions relating to fall protection for the framing work because Polygon relied on Wood Mechanix's
expertise and knowledge regarding the design, construction, and maintenance of the guardrails.

KEY QUOTATIONS

“Oregon’s ELL imposes liability on “all owners, contractors or subcontractors and other persons having
charge of, or responsibility for” work involving a risk or danger.” (179)

“To the contrary, such an inspection right creates an additional opportunity to avoid jobsite injury, even if the
subcontractor has an undiminished incentive to diligently inspect its own work.” (190)

“We disavow that holding to the extent that it requires a plaintiff to show that a defendant’s right to control a
risk-producing activity created an additional risk of danger to the plaintiff by causing the plaintiff’s direct
employer to be less diligent.” (192)



“Under those circumstances, Polygon did not have a common-law duty to Wood Mechanix’s employees,
including plaintiff, to discover, warn against, or avoid unknown dangerous conditions relating to fall
protection for the framing work.” (196)

FACTUAL BACKGROUND

Polygon was the general contractor for a townhome development and contracted with Wood Mechanix,
plaintiff's direct employer, to perform framing work. Wood Mechanix was primarily responsible for designing,
assembling, and maintaining fall-protection guardrails, but Polygon's contract allowed it to require additional
safety measures and its safety plan allowed its superintendents to inspect the entire worksite. Plaintiff fell
approximately 19 feet from the third floor when he leaned against a guardrail that gave way.

PROCEDURAL HISTORY

The Clackamas County Circuit Court granted Polygon summary judgment on both claims. The Oregon Court of
Appeals affirmed. The Oregon Supreme Court affirmed in part and reversed in part, holding that plaintiff
presented sufficient evidence to proceed on the retained-right-to-control specification of the ELL claim, while
affirming summary judgment on the remaining ELL specifications and the negligence claim.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the Clackamas County Circuit Court for further proceedings on the retained-right-to-control
specification of plaintiff's ELL claim. The summary judgment rulings on the common-enterprise and actual-
control specifications and on the common-law negligence claim remain affirmed.
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