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SUMMARY

The Supreme Court of Virginia held that a Sexual Assault Nurse Examiner may qualify as an expert

and testify regarding the causation of injuries in an alleged sexual assault without being a licensed

physician. However, the court held that the nurse's combined opinions that the injuries were

inconsistent with consensual intercourse and consistent with nonconsensual intercourse improperly

expressed an opinion on the ultimate issue of rape and invaded the jury's province. The conviction was

vacated and the case was remanded for a new trial because the remaining evidence was sufficient to

support a finding of penile penetration.
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Velazquez appealed his rape conviction after the Court of Appeals of
Virginia affirmed the conviction. The Supreme Court of Virginia
granted the appeal and reviewed the admission of expert testimony
from a Sexual Assault Nurse Examiner and the sufficiency of the

evidence.

The qualification of an expert witness is reviewed for abuse of
discretion and will not be disturbed unless it plainly appears that the
witness was not qualified. The evidence is reviewed in the light most
favorable to the Commonwealth, and sufficiency is assessed based on
whether the evidence supports the jury's verdict.

Published opinion; precedential decision of the Supreme Court of

Virginia.
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QUESTIONS PRESENTED

1. Whether a Sexual Assault Nurse Examiner who is not a licensed physician may qualify as an expert and

testify regarding the causation of injuries in an alleged sexual assault.

2. Whether the SANE's testimony that the victim's injuries were inconsistent with consensual intercourse
and consistent with nonconsensual intercourse improperly expressed an opinion on the ultimate issue

and invaded the province of the jury.

3. Whether, excluding the improperly admitted expert opinion, the evidence was sufficient to prove penile

penetration and sustain the rape conviction.

4. Whether reversal based on improperly admitted expert testimony required an acquittal rather than a

retrial under the Double Jeopardy Clause.

HOLDINGS

1. A Sexual Assault Nurse Examiner need not be licensed to practice medicine or hold a medical degree to
express an expert opinion concerning the causation of injuries in the context of an alleged sexual assault,

and giving that opinion at trial does not constitute the unlawful practice of medicine.

2. Although a SANE may testify that injuries are inconsistent with consensual intercourse, the additional
opinion that the injuries are consistent with nonconsensual intercourse, when combined with the first

opinion, improperly expresses an opinion that the victim was raped and therefore invades the province

of the jury.

3. The remaining evidence was sufficient to support the jury's finding of penile penetration and the rape
conviction; Velazquez was not entitled to an acquittal.

KEY QUOTATIONS

“Accordingly, we hold that a SANE need not be licensed to practice medicine to express an expert opinion on
the causation of injuries in the context of an alleged sexual assault, nor does the expression of such an

opinion by a SANE in a trial constitute the unlawful practice of medicine.” (218)
“In this sense, the combination of the two opinions "closed the circle."” (219)

“Accordingly, we hold that Patt's opinion testimony improperly invaded the province of the jury on the

ultimate issue of fact to be decided in the case” (219)

“Accordingly, we hold that the evidence was sufficient to support the jury's verdict and, thus, that Velazquez is

not entitled to an acquittal and upon remand the Commonwealth may retry Velazquez for rape.” (220)



FACTUAL BACKGROUND

A.L., a fifteen-year-old girl, testified that Velazquez forcibly removed her clothing, positioned himself on top of
her, and caused pain in her vaginal area while making an up-and-down motion. A Sexual Assault Nurse
Examiner, Barbara Jean Patt, examined A.L. and testified that her injuries were inconsistent with consensual
intercourse and consistent with nonconsensual intercourse. DNA evidence from semen on A.L.'s clothing was
consistent with Velazquez's DNA, while Velazquez denied penile intercourse and claimed that the encounter

involved consensual foreplay and digital penetration.

PROCEDURAL HISTORY

A jury in the Circuit Court of Fairfax County convicted Velazquez of rape and recommended a seven-year
sentence; the trial court imposed that sentence. The Court of Appeals of Virginia affirmed, holding that the
SANE was qualified to testify concerning the causation of sexual-assault injuries, that her testimony did not
improperly address the ultimate issue, and that the evidence was sufficient to prove penile penetration. The
Supreme Court of Virginia affirmed in part, reversed in part, vacated the conviction, and remanded for a possible

new trial.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment of the Court of Appeals was affirmed in part and reversed in part. Velazquez's conviction was
vacated, and the case was remanded to the Court of Appeals with direction to remand to the trial court for a new

trial if the Commonwealth elected to proceed.
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