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SUMMARY

This memorandum opinion for the General Counsel of the Federal Trade Commission concludes that
the Equal Credit Opportunity Act does not create disparate-impact liability. It interprets the statute as
prohibiting intentional discrimination because ECOA focuses on an actor’s intent and lacks results-
oriented language comparable to provisions in Title VII, the ADEA, and the Fair Housing Act. The
opinion also discusses relevant Supreme Court precedent, agency interpretations, legislative history,
and the effect of Loper Bright Enterprises v. Raimondo.
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DISPOSITION other

PROCEDURAL POSTURE The General Counsel of the Federal Trade Commission requested an
Office of Legal Counsel opinion on whether the Equal Credit
Opportunity Act permits disparate-impact liability.

PRECEDENTIAL VALUE nonprecedential
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statutory interpretation consumer protection civil rights administrative law

QUESTIONS PRESENTED

1. Whether the Equal Credit Opportunity Act creates liability for disparate impacts caused by facially
neutral credit practices.

2. Whether ECOA's text, structure, statutory history, legislative history, and statutory purpose support
extending liability beyond intentional discrimination.



3. Whether prior agency interpretations and legislative history can establish disparate-impact liability
despite ECOA's lack of results-oriented statutory language.

HOLDINGS

1. The Equal Credit Opportunity Act does not create liability for unintended disparate impacts; it prohibits
only intentional discrimination.

2. ECOA's exemptions, amendments, legislative history, and broad statutory purpose do not overcome the
statute's text and do not support disparate-impact liability.

3. Evidence of disparate impact may be relevant as evidence suggesting intentional discrimination, but
disparate impact alone is insufficient to establish ECOA liability.

KEY QUOTATIONS

“The Equal Credit Opportunity Act does not create disparate-impact liability.” (at 1)

“ECOA’s mandate that creditors not “discriminate” either “based on” or “because” of protected
characteristics is best understood to prohibit only intentional discrimination, not unintended disparate
impacts.” (at 19)

“For all these reasons, the best reading of ECOA is that it prohibits only intentional discrimination and does
not provide for disparate-impact liability.” (at 19)

FACTUAL BACKGROUND

The Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on specified
protected grounds. Federal agencies and some lower courts had interpreted ECOA, largely based on legislative
history and agency interpretations, to permit disparate-impact claims. The opinion evaluates ECOA's text,
structure, statutory history, and legislative history in light of Supreme Court precedent governing when
antidiscrimination statutes permit disparate-impact liability.

PROCEDURAL HISTORY

The opinion was issued by the Office of Legal Counsel in response to a request from the Federal Trade
Commission. It also discusses an earlier informal request from the Consumer Financial Protection Bureau and
explains that, after Loper Bright Enterprises v. Raimondo eliminated Chevron deference, OLC was addressing
ECOA's best statutory meaning for the first time.
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