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SUMMARY

The Vermont Supreme Court held that a guardian lacked authority under 14 V.S.A. § 3069 to initiate a
divorce proceeding on behalf of an incapacitated ward. The court concluded that the right to seek a
divorce is personal and volitional, and that Vermont Rule for Family Proceedings 4(b)(1)(A) could not
create substantive authority absent statutory authorization. The court reversed the divorce and did not
reach the issues concerning property division and spousal maintenance.
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PRACTICE AREAS

family law guardianships divorce appellate procedure

QUESTIONS PRESENTED

1. Whether a guardian may initiate and maintain a divorce action on behalf of a person under guardianship
when the guardianship statute grants authority to commence court actions but does not expressly
authorize divorce proceedings.

2. Whether Vermont Rule for Family Proceedings 4(b)(1)(A) independently authorizes a guardian to file a
divorce complaint on behalf of an incompetent person.

3. Whether the court needed to reach husband's challenges to the property distribution and spousal-
maintenance award after reversing the grant of divorce.

HOLDINGS

1. A guardian may not initiate a divorce action on behalf of a person under guardianship under the general
authority to commence court actions in the ward's name; because the right to end a marriage is strictly
personal and volitional, specific statutory authorization is required.

2. A procedural court rule cannot independently authorize a guardian to initiate a divorce when the
Legislature has not granted that substantive authority by statute.

KEY QUOTATIONS

“Although the rules we create have the force and effect of law, they cannot create substantive rights not
created by the Legislature.” (448)

“Like the majority of jurisdictions around the country, we continue to conclude that the right to end a
marriage through divorce is volitional and personal such that the Legislature did not intend, through a
general grant of authority, to permit it to be carried out by a guardian.” (450)

FACTUAL BACKGROUND

Catherine Samis and Philip Samis married in 1983 and maintained residences in Vermont and Montreal. After
Catherine was diagnosed with dementia and became unable to make decisions in her own interest, her son
Gregory Morcroft was appointed her permanent guardian. The guardian filed for divorce on Catherine's behalf,
in part because divorce would permit her to seek Social Security benefits on the account of her first husband and
address her financial and medical-care needs.

PROCEDURAL HISTORY

Wife's guardian filed a divorce complaint on her behalf after wife was adjudicated incompetent. The family court
denied husband's motion to dismiss, concluding that Vermont Rule for Family Proceedings 4(b)(1)(A) and public
policy authorized the guardian to initiate the action. The court subsequently granted a no-fault divorce,
distributed property, and awarded spousal maintenance and attorney's fees. The Supreme Court of Vermont



reversed the denial of the motion to dismiss and therefore did not reach the challenges to property division or
spousal maintenance.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The denial of husband's motion to dismiss was reversed. The opinion does not state a separate remand
instruction; it indicates that the divorce grant must be reversed and that the guardian may seek support or another
appropriate order in the family division.
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