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SUMMARY

The Supreme Court of Texas held that a concrete guardrail placed according to a roadway plan is

generally not a "special defect" under the Texas Tort Claims Act because it defines the roadway rather

than obstructing ordinary travel. The court reversed the court of appeals in part, rendered judgment

dismissing the claims brought under the Act, affirmed the portion concerning premise-liability claims,

and remanded for further proceedings. The decision also addressed appellate jurisdiction based on a

conflict among Texas courts of appeals.
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QUESTIONS PRESENTED

1. Whether a concrete guardrail located at the end of a T-intersection and placed as part of the roadway

design constitutes a special defect under the Texas Tort Claims Act.



2. Whether the Percheses pleaded facts sufficient to waive sovereign immunity for ordinary premises-

liability claims under the Texas Tort Claims Act.

3. Whether the Supreme Court of Texas had jurisdiction over the interlocutory appeal because the court of

appeals' decision conflicted with decisions of other courts of appeals.

HOLDINGS

1. A guardrail placed according to the roadway plan cannot constitute a special defect under the Texas Tort
Claims Act when it defines the roadway and poses no threat to ordinary users traveling in the normal

course.

2. The Percheses did not plead sufficient facts demonstrating a waiver of immunity for their ordinary

premises-liability claims, although the trial court had jurisdiction to consider those claims.

3. The Supreme Court had jurisdiction because the court of appeals' holding conflicted with decisions of

other courts of appeals regarding whether a guardrail constitutes a special defect.

KEY QUOTATIONS

“We therefore hold that guardrails placed in accordance to plan cannot constitute a special defect under the
Act.” (656)

“Special defect jurisprudence rests on the “objective expectations of an ‘ordinary user.’”” (655)

“Guardrails, by their nature, define the roadway, they do not impede it.” (656)

FACTUAL BACKGROUND

Jose Perches was killed while driving through the Bicentennial Underpass in McAllen. At the end of a ramp
from westbound U.S. Highway 83, a T-intersection directed westbound drivers to turn left onto Bicentennial
Boulevard. Perches missed the turn, struck a concrete guardrail, went over the edge, and fell more than twenty
feet to the roadway below. His parents alleged negligent maintenance and implementation of the roadway and

traffic-control devices and sought injunctive relief against TxDOT.
PROCEDURAL HISTORY

The Percheses sued TXDOT and several engineering firms after Jose Perches died when his vehicle struck a
concrete barrier at an underpass and fell to the roadway below. The trial court denied TxDOT"’s plea to the
jurisdiction based on immunity and severed the claims against TxDOT from those against the engineering firms.
The court of appeals affirmed, holding that the pleadings supported a waiver of immunity for special-defect
claims and that TxDOT had not preserved its challenge to the requested permanent injunction. The Supreme
Court of Texas granted review based on a conflict among courts of appeals concerning whether a guardrail may

be a special defect.
DISPOSITION
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REMAND INSTRUCTIONS

The court reversed in part and affirmed in part the court of appeals' judgment, rendered judgment dismissing the
claims brought under the Texas Tort Claims Act, and remanded to the trial court for further proceedings

consistent with the opinion.
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