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SUMMARY

The Nebraska Supreme Court affirmed summary judgment for the sellers of a business and dismissal

of claims against their agents. The court held that the purchase agreement's indemnification notice

provision was unambiguous, that the buyers' misrepresentation claims arose from the same facts as

their contract claims, and that the buyers could not prevail on recoupment. The court also affirmed

promissory-note judgments for the sellers and the denial of attorney fees.
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The buyers appealed from dismissal of their claims against the sellers'
broker and agent under Neb. Ct. R. Pldg. § 6-1112(b)(6), summary
judgment for the sellers on the buyers' claims and the sellers'
promissory-note counterclaims, and denial of the buyers' recoupment
defense. The sellers cross-appealed the denial of attorney fees and

sanctions.

Summary judgment is reviewed to determine whether the pleadings
and admitted evidence show no genuine issue of material fact or
ultimate inference and whether the movant is entitled to judgment as a
matter of law, viewing evidence and reasonable inferences favorably
to the nonmoving party. Dismissal on the pleadings is reviewed de
novo, accepting well-pleaded allegations as true and drawing
reasonable inferences for the nonmoving party. Contract interpretation
and ambiguity are reviewed independently as questions of law.

Attorney-fee decisions are reviewed for abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the purchase agreement's 45-day indemnification-notice provision was unambiguous and
barred the Nathans' breach-of-contract claims because they were aware of their claims more than 45
days before giving notice.

2. Whether the Nathans' misrepresentation claims against McDermott and Hoy were independent tort

claims or merely contract claims based on the same operative facts.

3. Whether the Nathans established recoupment as an affirmative defense to the sellers' promissory-note

counterclaims.

4. Whether the Nathans stated claims for breach of fiduciary duty or misrepresentation against RBA and
Nielsen despite the complaint's allegations that they acted as the sellers' agents and the purchase

agreement's nonreliance provisions.

5. Whether the district court abused its discretion by denying sanctions and attorney fees.

HOLDINGS

1. The term "aware" in the purchase agreement was unambiguous and meant being informed, apprised,
conscious, or cognizant of the claim, rather than possessing complete knowledge of every supporting
fact. The Nathans were aware of their claims no later than October 9, 2015, and their December 15

indemnification demand was untimely under the 45-day notice provision.

2. The Nathans could not maintain independent misrepresentation claims because those claims arose from
the same factual allegations and representations underlying their breach-of-contract claims. The tort

allegations were surplusage.

3. The Nathans' recoupment defense was timely as a defensive matter and arose from the same transaction
as the promissory-note counterclaims, but they failed to prove the underlying misrepresentation claim
because they could not establish justifiable reliance or ordinary prudence.

4. The Nathans failed to state claims for breach of fiduciary duty or misrepresentation against RBA and

Nielsen. Their complaint admitted that RBA and Nielsen acted as the sellers' agents, did not plausibly



allege a fiduciary relationship with the Nathans or conduct outside the agency relationship, and was

subject to contractual nonreliance provisions.

5. The district court did not abuse its discretion in denying attorney fees and sanctions because the Nathans'

interpretation of "aware" was incorrect but made in good faith and was not frivolous or undertaken in
bad faith.

KEY QUOTATIONS

“A contract written in clear and unambiguous language is not subject to interpretation or construction and
must be enforced according to its terms.” (306 Neb. at 230)

“But merely alleging both theories does not make them separate wrongs.” (306 Neb. at 231-232)

“Because the Nathans came across the same financial discrepancies, did not hire an independent accountant,
ignored the recommendations of the lender, and closed the purchase 2 weeks early, no reasonable finder of

fact could find that the Nathans exercised ordinary prudence and were justified in relying on McDermott and
Hoy’s misrepresentations.” (306 Neb. at 239)

FACTUAL BACKGROUND

The Nathans purchased all shares of Nebraska Medical Mart II, Inc. from McDermott and Hoy for $1.1 million,
paying $990,000 at closing and executing promissory notes for the balance. Before closing, the Nathans received
financial information and a lender's communication identifying numerous accounting discrepancies and
recommending further investigation, a price reduction, additional contractual protections, and postponement of
closing. The Nathans nevertheless closed early, did not hire an independent accountant, later identified additional
discrepancies, and sent an indemnification demand more than 45 days after they had identified the discrepancies.

They made no payments on the promissory notes.

PROCEDURAL HISTORY

The Nathans sued McDermott, Hoy, Results Business Advisors LL.C, and Nielsen after purchasing Nebraska
Medical Mart II, Inc., asserting breach of contract, bad faith, fraudulent and negligent misrepresentation, and
breach of fiduciary duty. The district court dismissed the claims against RBA and Nielsen, granted McDermott
and Hoy summary judgment on the Nathans' claims and on counterclaims for unpaid promissory notes, and
denied attorney fees. After granting the Nathans' motion to alter or amend solely to address recoupment, the
court left the judgment unchanged. The Nebraska Supreme Court affirmed.

DISPOSITION

affirmed
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