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SUMMARY

The Pennsylvania Superior Court affirmed dismissal of claims by Armslist LLC, Torquelist LLC, and
related individuals alleging that Facebook and Instagram violated their free-speech rights under Article
I, Section 7 of the Pennsylvania Constitution by removing or restricting their accounts. The court held
that the complaint did not sufficiently allege state action based on pressure from members of Congress
and rejected the argument that the platforms were de facto public forums. The court affirmed the trial
court’s order sustaining the demurrer and dismissing the claims with prejudice.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appellants appealed from an order sustaining Appellees' demurrer to
their claims for declaratory and injunctive relief under Article I,
Section 7 of the Pennsylvania Constitution and dismissing the
complaint with prejudice.

STANDARD OF REVIEW Review of an order sustaining a demurrer is de novo, with plenary
scope of review. The court determines whether, accepting the pleaded
material facts and all reasonably deducible inferences as true, the
complaint states a claim for relief under any theory of law.
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QUESTIONS PRESENTED

1. Whether the complaint adequately alleged that Facebook and Instagram were state actors under Article I,
Section 7 of the Pennsylvania Constitution because members of Congress coerced or significantly
encouraged them to restrict or remove appellants' accounts.

2. Whether Facebook's and Instagram's privately owned social-media platforms were de facto public
forums under Pennsylvania law such that restricting or removing appellants' accounts violated their
Pennsylvania constitutional free-speech rights.

HOLDINGS

1. The complaint failed to allege that Facebook's or Instagram's actions could be attributed to Pennsylvania
state action. Allegations that federal legislators criticized the platforms, requested policy changes,
threatened possible future federal regulation, or proposed legislation did not plausibly establish coercion
or significant encouragement sufficient to make the platforms' private conduct the conduct of the
Commonwealth.

2. The complaint did not state a Pennsylvania constitutional claim based on a de facto public-forum theory.
Commonwealth v. Tate does not extend to privately owned social-media platforms where no criminal
prosecution or statutory defense to trespass is involved.

KEY QUOTATIONS

“To state a claim that the government violated the First Amendment through coercion of a third party, a
plaintiff must plausibly allege conduct that, viewed in context, could be reasonably understood to convey a
threat of adverse government action in order to punish or suppress the plaintiff’s speech.” (15)

“Under Tate, the government cannot impose criminal penalties for entering private property that has been
opened for speech and petition activities, where there is a statutory defense for those who comply with the
lawful conditions of accessing the property, and the property owner employs a standardless policy to
determine who may access the property to exercise speech and petition rights.” (25)

FACTUAL BACKGROUND

Armslist and Torquelist operated online platforms concerning firearms and automotive transactions, and
Jonathan Gibbon and N. Andrew Varney used Facebook and Instagram to post political commentary and related
content. In 2020, Facebook and Instagram removed or restricted the appellants' accounts and implemented
restrictions concerning firearms-related communications. The complaint alleged that these actions resulted from
pressure by media and government officials, including members of Congress, and also alleged that the platforms
held themselves out as public forums.
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Appellants filed a second amended and supplemental complaint alleging that Facebook and Instagram removed
or restricted their accounts in response to pressure from members of Congress and thereby violated their
Pennsylvania constitutional free-speech rights. The Court of Common Pleas of Westmoreland County sustained
Appellees' demurrer on the ground that Appellees were private entities and not state actors, and dismissed the
case with prejudice. The Superior Court affirmed.

DISPOSITION

affirmed
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