UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF

KENTUCKY

Dennis Keith Sims v. Theodore H. Lavit & Associates

Sims - No. 3:25-CV-P553-JHM - Decided January 7, 2026

SUMMARY

The United States District Court for the Western District of Kentucky dismissed a pro se prisoner’s 42

U.S.C. § 1983 action against his defense attorney. The court held that the attorney was not acting

under color of state law, that ineffective-assistance claims must be pursued through habeas corpus, and

that the related state-law malpractice claim would be dismissed without prejudice.
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Initial screening of a pro se prisoner's in forma pauperis complaint
under 28 U.S.C. § 1915(e).

The court reviewed the in forma pauperis complaint under 28 U.S.C. §
1915(e)(2)(B), dismissing if the action was frivolous or malicious,
failed to state a claim, or sought monetary relief from an immune
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QUESTIONS PRESENTED

1. Whether a defense attorney may be sued under 42 U.S.C. § 1983 for alleged ineffective assistance and

malpractice.
2. Whether ineffective assistance of counsel is cognizable in a § 1983 action.

3. Whether the court should exercise supplemental jurisdiction over the state-law legal-malpractice claim

after dismissing the federal claims.

4. Whether the complaint established diversity jurisdiction.

HOLDINGS

1. A defense attorney, whether public or private, does not act under color of state law merely by

representing a criminal defendant; therefore, Sims failed to state a § 1983 claim against Lavit.

2. Ineffective assistance of counsel is not cognizable under § 1983 and must instead be pursued through a
habeas petition under 28 U.S.C. § 2254.

3. The court declined to exercise supplemental jurisdiction over Sims's state-law legal-malpractice claim
after dismissing all claims within its original jurisdiction, and dismissed the state-law claim without

prejudice.

4. The complaint did not establish diversity jurisdiction because Sims did not allege that he and Lavit were

citizens of different states.

KEY QUOTATIONS

“It is firmly established that a defense attorney, regardless of whether he or she is a public defender or

private attorney, does not act under color of state law for purposes of § 1983.” (at 3)

“Ineffective assistance of counsel is not a cognizable claim under § 1983, . .. [and] must be brought in a
habeas petition under 28 U.S.C. § 2254, and not in an action under § 1983.” (at 3)

FACTUAL BACKGROUND

Dennis Keith Sims, an inmate at the Luther Luckett Correctional Complex, alleged that he was convicted of two
counts of first-degree sexual abuse on February 13, 2023, and sentenced to twenty years' imprisonment. He
claimed that his defense attorney, Theodore H. Lavit, failed to meet with him, obtain or present exculpatory
evidence, secure effective witnesses, and provide discovery materials. Sims sought compensatory and punitive

damages and injunctive relief under 42 U.S.C. § 1983.

PROCEDURAL HISTORY

Sims filed a 42 U.S.C. § 1983 action seeking damages and injunctive relief against his defense attorney, alleging
ineffective assistance and legal malpractice arising from his state criminal conviction. The district court screened
the complaint under 28 U.S.C. § 1915(e), dismissed the federal claims for failure to state a claim, declined

supplemental jurisdiction over the state-law malpractice claim, and dismissed that claim without prejudice.
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