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SUMMARY

The Supreme Court of Appeals of West Virginia addressed a certified question concerning whether the

West Virginia Consumer Credit and Protection Act requires reliance on an alleged deceptive act to

establish causation in a private action. The court held that a private plaintiff must prove unlawful

conduct, ascertainable loss, and a causal connection; reliance is required when the claim involves

affirmative misrepresentations, while other deceptive practices may be established through proximate-

cause evidence. The court further discussed the application of these principles to claims involving

prescription hormone-replacement drugs.
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remanded

The Supreme Court of Appeals of West Virginia reviewed a certified
question from the Putnam County Circuit Court concerning whether
the West Virginia Consumer Credit and Protection Act requires
reliance on an alleged deceptive act to establish causation in a private

action.

De novo review applies to questions of law answered and certified by

a circuit court.
published precedential opinion

Wyeth, f/k/a American Home Products, d/b/a Wyeth-Ayerst
Laboratories, Dannemiller Memorial Education Foundation, Ketchum,
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QUESTIONS PRESENTED

1. Whether the phrase "as a result of" in West Virginia Code section 46A-6-106(a) requires proof of

reliance on alleged affirmative misrepresentations to establish causation in a private WVCCPA action.

2. Whether a private WVCCPA cause of action extends to purchases of prescription drugs.

HOLDINGS

1. A private cause of action under West Virginia Code section 46A-6-106(a) requires proof of unlawful
conduct by a seller, an ascertainable loss by the consumer, and a causal connection between the unlawful

conduct and the loss.

2. When the alleged deceptive practice involves an affirmative misrepresentation, reliance on the
misrepresentation must be proven to establish the required causal connection. Reliance is not invariably
required where the claim concerns concealment, suppression, or omission; in those circumstances,
causation may be shown by proving that, but for the deceptive conduct, a reasonable consumer would

not have purchased the product and suffered the loss.

3. The private cause of action under West Virginia Code section 46A-6-106(a) does not extend to

prescription-drug purchases under the circumstances presented.

KEY QUOTATIONS

“Thus, a private cause of action under the provisions of West Virginia Code § 46A-6-106(a) of the West
Virginia Consumer Credit and Protection Act must allege: (1) unlawful conduct by a seller; (2) an
ascertainable loss on the part of the consumer; and (3) proof of a causal connection between the alleged

unlawful conduct and the consumer's ascertainable loss.” (at 837)

“Where the deceptive conduct or practice alleged involves affirmative misrepresentations, reliance on such

misrepresentations must be proven in order to satisfy the requisite causal connection.” (at 837)

“Accordingly, for the reasons stated above, we find that the private cause of action afforded consumers under

West Virginia Code § 46A-6-106(a) does not extend to prescription drug purchases.” (at 838)

FACTUAL BACKGROUND

Respondents purchased prescription hormone-replacement therapy drugs and sued Wyeth and related defendants
under the WVCCPA, alleging unfair and deceptive practices in promoting the drugs to physicians and patients.
Their complaint did not allege that the respondents or their physicians received, read, or relied on the alleged

misrepresentations. The court concluded that prescription-drug purchases did not establish the causal connection



required for a private WVCCPA action because the prescribing physician, rather than the consumer, determines

which product is purchased.

PROCEDURAL HISTORY

Respondents filed a putative class action under the WVCCPA based on alleged deceptive promotion, advertising,
marketing, and labeling of hormone-replacement drugs. The circuit court denied Wyeth's motions to dismiss and
for summary judgment based on lack of standing, concluding that reliance was not required but certifying the

issue to the Supreme Court of Appeals. The Supreme Court accepted review, reformulated the certified question,

answered it in the affirmative, and directed dismissal of the action on remand.

DISPOSITION

remanded

REMAND INSTRUCTIONS

The circuit court was instructed to enter an order dismissing the case in accordance with the new point of law.
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