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SUMMARY

The New York Court of Appeals held that a financial brokerage agreement created an exclusive agency

rather than an exclusive right to sell. Because the agreement did not expressly require UBS Real Estate

Securities to pay a commission when it independently transferred distressed student loan assets to a

Swiss National Bank fund, the transfer did not trigger a success fee. The court reversed the Appellate

Division and directed dismissal of the complaint against UBS Real Estate Securities.
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Morpheus sued UBS Real Estate Securities, Inc. and its parent, UBS
AG, for breach of contract and breach of the covenant of good faith
and fair dealing after UBS transferred distressed student-loan assets to
a Swiss National Bank stabilization fund without paying Morpheus a
brokerage commission. Supreme Court dismissed the complaint under
CPLR 3211(a)(1) and (7); the Appellate Division reinstated the claims
against UBS Real Estate Securities, Inc.; the New York Court of

Appeals granted leave to appeal and reversed.

On a pre-answer motion to dismiss under CPLR 3211(a)(1) and (7),
dismissal is appropriate where documentary evidence conclusively
establishes a defense and the pleaded claims are conclusively

contradicted by the contract.
Published, precedential decision of the New York Court of Appeals.
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QUESTIONS PRESENTED

1. Whether the brokerage agreement created an exclusive right to sell, requiring UBS to pay a commission

when UBS itself transferred the assets without a buyer procured by Morpheus.

2. Whether the agreement's grant of an exclusive right to solicit counterparties imposed a duty on UBS to

wait and give Morpheus an opportunity to solicit a buyer before transferring the assets.

3. Whether the transfer to the Swiss National Bank stabilization fund triggered UBS's contractual

obligation to pay a success fee.

4. Whether the complaint was conclusively contradicted by the contract and therefore subject to dismissal
under CPLR 3211.

HOLDINGS

1. The agreement created an exclusive agency, not an exclusive right to sell. A contract establishes an
exclusive right to sell only when it clearly and expressly provides that a commission is due upon a sale

by the owner or excludes the owner from independently negotiating a sale.

2. The provision granting Morpheus the exclusive right to solicit counterparties did not impose a corollary

duty on UBS to wait before independently transferring the assets.

3. The transfer of the student-loan assets to the stabilization fund did not trigger UBS's obligation to pay
Morpheus a success fee.

4. The complaint was properly dismissed because its causes of action were conclusively contradicted by

the language of the parties' contract.

KEY QUOTATIONS

“We hold that the contract gave plaintiff a standard exclusive agency, not an exclusive right to sell the assets,

and therefore no commission was due on the transaction at issue.” (528)

“Without an unequivocal expression of intent by its own terms or by necessary implication from its terms, the .
.. contract is at most considered to create an exclusive agency, not excluding the owner’s inherent right to sell

his or her own property” (535)

“Therefore, the bailout did not trigger defendant’s obligation to pay Morpheus a Success Fee.” (537)

FACTUAL BACKGROUND

Morpheus entered into a financial-advisory and investment-banking agreement with UBS Real Estate Securities,
Inc. concerning the proposed sale of distressed student-loan assets. The agreement gave Morpheus the exclusive

right to solicit counterparties, but its fee provisions tied payment to an investor introduced by Morpheus or to



substantially performed services leading to a transaction involving another broker. During the 2008 financial
crisis, UBS transferred the assets to a stabilization fund created in connection with a Swiss National Bank
bailout. Morpheus demanded a $2,887,500 success fee, but UBS refused to pay.

PROCEDURAL HISTORY

Supreme Court, New York County, dismissed the complaint, holding that the financial crisis and bailout
frustrated the purpose of the brokerage agreement. The Appellate Division, First Department, reversed insofar as
relevant and reinstated the complaint against UBS Real Estate Securities, Inc., concluding that the agreement
required UBS to give Morpheus an opportunity to solicit a counterparty before transferring the assets. The Court
of Appeals reversed and directed dismissal of the complaint against UBS Real Estate Securities, Inc.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The order of the Appellate Division was reversed, the motion of UBS Real Estate Securities, Inc. to dismiss the

complaint against it was granted, and the certified question was answered in the negative.
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