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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed summary judgment for the West Virginia
Department of Health and Human Resources and two employees in a civil action brought by paternal
grandparents concerning the removal of a child from their custody during abuse and neglect
proceedings. The court held that the respondents were protected by qualified immunity and that the
record did not establish fraudulent, malicious, oppressive, or otherwise unlawful conduct sufficient to
overcome that immunity. The court also rejected the grandparents’ arguments concerning service,

notice, jurisdiction, and alleged statutory violations.
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DISPOSITION affirmed

PROCEDURAL POSTURE Petitioners appealed the Circuit Court of Kanawha County's order

granting respondents' motion for summary judgment in petitioners'

civil action arising from a child abuse and neglect proceeding.

STANDARD OF REVIEW Summary judgment is reviewed de novo. Whether a constitutional or
statutory right was clearly established is a question of law for the

court.

PRECEDENTIAL VALUE nonprecedential
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QUESTIONS PRESENTED

1. Whether the circuit court erred in granting summary judgment when petitioners alleged genuine factual
disputes concerning the DHHR's failure to initially name them in the abuse and neglect petition, its

removal of M.I.D., and alleged fraud and statutory violations.

2. Whether qualified immunity barred petitioners' claims against the DHHR and its employees based on

discretionary acts undertaken during the child abuse and neglect investigation and custody proceedings.

3. Whether the DHHR's failure to initially serve petitioners with the petition and preliminary-hearing

notice, in violation of West Virginia Code § 49-6-1(b), was sufficient to defeat qualified immunity.

HOLDINGS

1. Summary judgment was proper because petitioners failed to demonstrate a genuine issue of material fact

that would preclude judgment for respondents as a matter of law.

2. Qualified immunity barred petitioners' claims because the DHHR's investigation, decision to file an
abuse and neglect petition, and related custody actions were discretionary functions, and petitioners
failed to show a violation of a clearly established statutory or constitutional right or conduct that was

fraudulent, malicious, or oppressive.

3. The DHHR's initial failure to serve petitioners with the petition and preliminary-hearing notice did not

defeat qualified immunity under the circumstances presented.
KEY QUOTATIONS

“We review petitioners’ appeal of the circuit court’s summary judgment order de novo.” (at 3)

“Qualified immunity is broad and protects ‘all but the plainly incompetent or those who knowingly violate the
law.”” (at 5)

“Accordingly, we find that petitioners cannot establish that the DHHR’s mistake was such that qualified
immunity should not apply.” (at 7)

FACTUAL BACKGROUND



In 2010, petitioners obtained legal guardianship of M.I.D., who resided with them in Wetzel County. In 2012, the
DHHR filed an abuse and neglect petition concerning M.I.D. and his sister, initially omitting petitioners as
named respondents, but listing M.I.D.'s address as petitioners' Wetzel County address. After the DHHR informed
the circuit court that it intended to amend the petition to add petitioners, the child was placed in DHHR custody
based on allegations and substantiated findings of abuse and neglect. The abuse and neglect petition against
petitioners was later dismissed for lack of jurisdiction, and M.I.D. was returned to their permanent legal and

physical custody.

PROCEDURAL HISTORY

Petitioners were the paternal grandparents and legal guardians of M.I.D. The West Virginia Department of
Health and Human Resources initiated an abuse and neglect proceeding, obtained temporary custody of M.I.D.,
and later returned him to petitioners after the circuit court dismissed the abuse and neglect petition against
petitioners for lack of jurisdiction. Petitioners then sued the DHHR and two employees for fraud, constitutional
and statutory violations, child concealment, and outrage/intentional infliction of emotional distress. The circuit
court granted respondents summary judgment, finding no genuine issue of material fact and concluding that

immunity and other defenses applied. The Supreme Court of Appeals affirmed.

DISPOSITION

affirmed
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