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SUMMARY

The Supreme Court of New Hampshire affirmed the probate court’s order voiding decantings from

two irrevocable trusts and removing two co-trustees. The court addressed the trustees’ duties under the
New Hampshire Uniform Trust Code, including the duty of impartiality and the limits on discretionary
decanting authority. The decantings were held void because the trustees failed to give due regard to the

beneficiaries’ respective interests.
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QUESTIONS PRESENTED

1. Whether the trustees' decantings violated the statutory duty of impartiality by eliminating the plaintiffs'
nonvested future beneficial interests without treating the beneficiaries equitably in light of the purposes
and terms of the trusts.

2. Whether the probate division properly declared the decantings void ab initio.

3. Whether the probate division properly removed Johnson and Saturley as cotrustees for a serious breach

of trust and because removal best served the beneficiaries' interests.

HOLDINGS

1. A trustee's authority to make unequal distributions under RSA 564-B:8-814(c) and to decant under RSA
564-B:4-418 does not necessarily violate the statutory duty of impartiality. The trustee violates that duty
when the trustee fails to treat beneficiaries equitably in light of the purposes and terms of the trust.

2. The defendants violated the statutory duty of impartiality because they failed to give any consideration
to the plaintiffs' future beneficial interests when eliminating those interests through decanting; the

decantings were therefore properly declared void ab initio.

3. The probate division sustainably exercised its discretion in removing Johnson and Saturley as cotrustees
because their violation of the duty of impartiality could constitute a serious breach of trust and removal
served the beneficiaries' interests; bad faith, dishonesty, self-interest, or asset mismanagement were not

required.

KEY QUOTATIONS

“Thus, a trustee, who makes unequal distributions among beneficiaries and/or eliminates a beneficiary's non-
vested interest in an irrevocable trust through decanting, violates the statutory duty of impartiality only when

the trustee fails to treat the beneficiaries "equitably in light of the purposes and terms of the trust."” (95-96)

“The statutory duty of impartiality is owed to all beneficiaries, regardless of whether their interests are

present or future, vested or contingent.” (97)

“The defendants further argue that removal of Johnson and Saturley was not warranted absent a finding that
they acted in bad faith, dishonestly, or out of self-interest or that they mismanaged trust assets. However, such

findings are not required.” (99)

FACTUAL BACKGROUND

David A. Hodges, Sr. created two irrevocable trusts in 2004, holding primarily nonvoting stock in Hodges
Development Company, to obtain tax benefits and facilitate continuation of the family business while providing
for his children and stepchildren. Johnson and Saturley served as cotrustees, and McDonald later became the
decanting trustee. Through decantings in 2010, 2012, and 2013, the trustees eliminated the future beneficial
interests of Barry Sanborn, Patricia Sanborn Hodges, David A. Hodges, Jr., and ultimately Joanne Hodges. The



probate court found that the trustees failed to consider the plaintiffs' beneficial interests, including whether

alternatives to complete elimination should be used.

PROCEDURAL HISTORY

The plaintiffs petitioned the 7th Circuit Court-Dover Probate Division to invalidate the 2010, 2012, and 2013
decantings and remove Johnson and Saturley as trustees. After a three-day bench trial, the probate division
granted relief, finding that the trustees failed to consider the plaintiffs' beneficial interests and that removal

served the beneficiaries' interests. The defendants appealed, and the New Hampshire Supreme Court affirmed.

DISPOSITION

affirmed
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