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SUMMARY

The California Supreme Court considered whether an employment arbitration agreement could require
an employee to waive the statutory right to pursue a Berman wage hearing before the Labor
Commissioner. The court held that a prehearing waiver is contrary to public policy and
unconscionable, while allowing arbitration after a Berman hearing. It also concluded that this rule was
not preempted by the Federal Arbitration Act.
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QUESTIONS PRESENTED

1. Whether a provision in an arbitration agreement requiring waiver of the option of a Berman hearing is
contrary to public policy and unconscionable.

2. Whether a state law rule invalidating such a waiver is preempted by the Federal Arbitration Act.

HOLDINGS

1. A predispute waiver of a Berman hearing in an arbitration agreement is contrary to public policy and
unconscionable.

2. Arbitration agreements may be enforced after a Berman hearing has taken place; the appeal from a
Berman hearing may be made to arbitration pursuant to a valid arbitration agreement.

3. The state law rule invalidating Berman waivers is not preempted by the FAA.

KEY QUOTATIONS

“Under Labor Code section 98 et seq., an employee with a claim for unpaid wages has a right to seek an
informal hearing in front of the Labor Commissioner, a so-called "Berman" hearing.” (at 669)

“The Berman hearing procedure is designed to provide a speedy, informal, and affordable method of
resolving wage claims.” (at 672)

“We therefore conclude the Berman waiver at issue here is contrary to public policy.” (at 684)

“We conclude the waiver is markedly one sided and therefore substantively unconscionable.” (at 686)

“We therefore conclude our holding is not preempted by the FAA.” (at 695)

FACTUAL BACKGROUND

Frank Moreno was an employee of Sonic-Calabasas A, Inc., which owns an automobile dealership. As a
condition of employment, Moreno signed an arbitration agreement requiring binding arbitration of all
employment disputes, including wage claims, and waiving the right to a Berman hearing before the Labor
Commissioner. After leaving employment, Moreno filed a wage claim with the Labor Commissioner for unpaid
vacation pay. Sonic petitioned to compel arbitration, arguing the waiver was valid. The trial court denied the
petition, citing Armendariz, and the Court of Appeal reversed, holding the waiver was not contrary to public
policy.

PROCEDURAL HISTORY

Moreno filed a wage claim with the Labor Commissioner for unpaid vacation pay. Sonic petitioned to compel
arbitration, arguing Moreno waived his right to a Berman hearing. The superior court denied the petition as
premature, citing Armendariz. The Court of Appeal reversed, holding that a Berman waiver was not contrary to
public policy. The California Supreme Court granted review.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

Reinstate the superior court's order denying the petition to compel arbitration as premature.
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