
NEBRASKA SUPREME COURT

State v. Degarmo
305 Neb. 680 (2020) · No. S-19-015 · Decided May 1, 2020

SUMMARY

The Nebraska Supreme Court held that David E. Degarmo voluntarily consented to a warrantless urine
search during a drug recognition evaluation following his arrest for driving under the influence.
Applying the totality-of-the-circumstances test, the court concluded that informing Degarmo of his
right to refuse and stating that officers would seek a warrant if he refused did not constitute coercion,
and it affirmed the denial of his motion to suppress.
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PROCEDURAL POSTURE Degarmo appealed his convictions and the admission of a warrantless
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STANDARD OF REVIEW For a Fourth Amendment suppression ruling, historical facts are
reviewed for clear error, while whether those facts trigger or violate
Fourth Amendment protections is reviewed independently as a
question of law. The same two-part standard applies to the
voluntariness of consent; where the facts are largely undisputed,
voluntariness is an issue of law reviewed independently.
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QUESTIONS PRESENTED

1. Whether the trial court erred in denying Degarmo's motion to suppress the results of the warrantless
urine test on the ground that his consent was involuntary under the Fourth and Fourteenth Amendments
and article I, § 7, of the Nebraska Constitution.

2. Whether the circumstances of Degarmo's arrest, detention, drug recognition evaluation, and the
advisement that police would seek a warrant if he refused rendered his written consent coerced.

HOLDINGS

1. Degarmo voluntarily consented to the warrantless search of his urine. The consent was a free and
unconstrained choice rather than the product of express, implied, physical, or psychological coercion.

2. Because Degarmo voluntarily consented to the urine search, the warrantless search fell within the
consent exception to the Fourth Amendment warrant requirement, and the urine-test results were
admissible.

KEY QUOTATIONS

“Generally, to be effective under the Fourth Amendment, consent to a search must be a free and
unconstrained choice, and not the product of a will overborne.” (at 689)

“While there is no requirement that police must always inform citizens of their right to refuse when seeking
permission to conduct a warrantless consent search, knowledge of the right to refuse is a factor to be
considered in the voluntariness analysis.” (at 691)

“Having considered the totality of the circumstances, we determine Degarmo’s written consent to the
warrantless search of his urine was voluntary and not coerced.” (at 692)

FACTUAL BACKGROUND

A Lancaster County deputy stopped Degarmo for expired registration and observed the odor and other signs of
recent marijuana use. After field sobriety testing, the deputy arrested Degarmo for driving under the influence
and conducted a drug recognition evaluation at a detoxification center. Following the evaluation, the deputy read
Degarmo a consent-to-search form advising him of his right to refuse a warrantless urine search and stating that
officers would seek a warrant if he refused. Degarmo signed the form and provided a urine sample, which tested
positive for a marijuana metabolite.

PROCEDURAL HISTORY

The Lancaster County County Court denied Degarmo's motion to suppress the urine-test results and proceeded
to a jury trial, which resulted in convictions for driving under the influence, possession of one ounce or less of



marijuana, and possession of drug paraphernalia. The Lancaster County District Court affirmed. The Nebraska
Supreme Court affirmed the district court's judgment, holding that Degarmo voluntarily consented to the
warrantless urine search.

DISPOSITION

affirmed
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