
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

United States v. Ianniello
646 F. Supp. 1289 (S.D.N.Y. 1986) · No. 86 Civ. 1552-CSH · Decided September 30, 1986

SUMMARY

The court denied defendants’ Rule 12(b)(6) motion to dismiss the Government’s civil RICO
complaint, holding that challenges to the scope of requested relief were premature and that a related
criminal acquittal did not collaterally estop the civil action. The court also granted the Government’s
renewed application for appointment of a receiver pendente lite for Umberto’s Clam House based on
evidence of continued skimming and permissible adverse inferences from defendants’ invocation of
the Fifth Amendment. The court rejected defendants’ argument that the Twenty-first Amendment
barred the requested federal relief.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss an amended civil RICO complaint. The Government also
renewed its application for appointment of a receiver pendente lite for
Osbro Restaurant, Inc., doing business as Umberto's Clam House.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, dismissal is improper so long as the
plaintiff may conceivably have some remedy for the claim asserted.
For preliminary equitable relief under RICO, the court considered
whether the Government showed a likelihood of success on the merits
and whether the requested relief was authorized by 18 U.S.C. § 1964.
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QUESTIONS PRESENTED

1. Whether the amended civil RICO complaint should be dismissed under Rule 12(b)(6) because some
forms of relief requested by the Government might be unavailable.

2. Whether Robert Ianniello's acquittal in the related criminal case collaterally estopped the Government
from litigating his participation in the alleged RICO conduct.

3. Whether defendants' invocation of the Fifth Amendment in civil discovery could support an adverse
factual inference.

4. Whether the Twenty-first Amendment barred the Government's civil RICO action or the requested
equitable relief.

5. Whether the expanded record justified appointment of a receiver pendente lite under 18 U.S.C. § 1964.

HOLDINGS

1. A civil RICO complaint should not be dismissed under Rule 12(b)(6) merely because some requested
forms of relief may be unavailable; the scope of appropriate relief may be determined after the
Government prevails on the merits.

2. The acquittal did not, at the pleading stage and on the record presented, collaterally estop the
Government from pursuing the civil RICO action against Robert Ianniello.

3. In a civil RICO proceeding, a factfinder may draw a probative adverse inference from an individual or
corporate defendant's invocation of the Fifth Amendment, provided the inference is considered as one
factor among the facts and is not used as the sole automatic basis for a civil sanction.

4. The Twenty-first Amendment did not bar the federal civil RICO action or the requested equitable relief.

5. The Government established sufficient grounds for appointment of a receiver pendente lite for Osbro
Restaurant, Inc., doing business as Umberto's Clam House.

KEY QUOTATIONS

“As long as the plaintiff "might conceivably have some remedy" for the claim asserted, a Rule 12(b)(6)
challenge must fail.” (646 F. Supp. at 1290)

“That premise does not arise where the Government has at its disposal potentially result-altering facts
admissible in the civil case that were inadmissible in the prior criminal proceeding.” (646 F. Supp. at 1291)



“I conclude that the case at bar is civil in nature, and that a probative adverse inference may properly be
drawn from the corporate and individual defendants' invocation of the Fifth Amendment.” (646 F. Supp. at
1298)

“The Government's motion for the appointment of a receiver pendente lite of Osbro Restaurant, Inc., doing
business as Umberto's Clam House, is granted.” (646 F. Supp. at 1300)

FACTUAL BACKGROUND

The Government alleged that defendants used Osbro Restaurant, doing business as Umberto's Clam House, in a
RICO scheme involving the skimming and diversion of restaurant receipts. In the related criminal case, Matthew
and Alfred Ianniello were convicted of the skimming allegations, while Robert Ianniello was acquitted. The
Government presented expert evidence estimating that Umberto's annual gross receipts were approximately $1.3
million, substantially higher than the receipts reported in defendants' records, and defendants invoked the Fifth
Amendment to refuse discovery concerning the restaurant's operations.

PROCEDURAL HISTORY

The civil RICO action followed a related criminal prosecution in which Matthew and Alfred Ianniello were
convicted of participating in a scheme involving skimming receipts from Umberto's, while Robert Ianniello was
acquitted. The court previously denied appointment of a receiver because the factual showing was insufficient,
but permitted the Government to supplement the record with expert evidence. After considering the expanded
evidentiary record and defendants' Fifth Amendment refusals during discovery, the court denied the Rule 12(b)
(6) motion and granted the Government's renewed receiver application.
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