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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the dismissal of David and Doris Smith’s
personal-injury claims against The Velotta Company and Safety Caution Equipment Co. as barred by
the applicable two-year statute of limitations. The court held that the discovery rule did not toll the
limitations period because the plaintiffs knew of the accident and injuries and should have known,
through reasonable diligence, the identities and alleged involvement of the respondents. The court also
rejected the argument that the circuit court improperly weighed evidence or invaded the province of
the jury.
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PROCEDURAL POSTURE Petitioners appealed the Kanawha County Circuit Court's order
denying their motion to alter ruling after the court dismissed their
personal-injury claims against respondents as barred by the statute of
limitations.

STANDARD OF REVIEW De novo review applies to an order granting a motion to dismiss; a
circuit court's entry of summary judgment is also reviewed de novo.
Challenges to findings and rulings on a motion to alter or amend are
reviewed under an abuse-of-discretion standard for the ruling and
reversible error, under a clearly erroneous standard for underlying
factual findings, and de novo for questions of law.
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QUESTIONS PRESENTED

1. Whether the discovery rule tolled the two-year statute of limitations for petitioners' personal-injury
claims.

2. Whether the circuit court improperly invaded the province of the jury and weighed evidence when
determining that petitioners knew or reasonably should have known the factual basis for their claims.

3. What standard of review governed the circuit court's dismissal and denial of the motion to alter ruling.

HOLDINGS

1. The discovery rule did not toll the limitations period because petitioners knew of Smith's injury and,
through reasonable diligence, objectively should have known the identities of respondents and their
alleged negligent conduct more than two years before filing suit.

2. The circuit court did not improperly weigh evidence or invade the jury's province; its factual findings
and legal conclusions were supported by the record and legally sound.

3. The appeal was reviewed under the standard applicable to the underlying dismissal, with de novo review
of the dismissal and summary judgment aspects of the ruling.

KEY QUOTATIONS

“First, the court should identify the applicable statute of limitation for each cause of action. Second, the court
(or, if questions of material fact exist, the jury) should identify when the requisite elements of the cause of
action occurred. Third, the discovery rule should be applied to determine when the statute of limitation began
to run by determining when the plaintiff knew, or by the exercise of reasonable diligence should have known,
of the elements of a possible cause of action, as set forth in Syllabus Point 4 of Gaither v. City Hosp., Inc., 199
W.Va. 706, 487 S.E.2d 901 (1997).” (at 4)

“Under the discovery rule set forth in Syllabus Point 4 of Gaither v. City Hosp., Inc., 199 W.Va. 706, 487
S.E.2d 901 (1997), whether a plaintiff “knows of” or “discovered” a cause of action is an objective test.” (at
5)

FACTUAL BACKGROUND

On April 11, 2012, David Smith, a commercial truck driver, was driving through a road-construction area when
traffic slowed and his tractor-trailer struck another vehicle. The truck then struck temporary concrete barriers,



crossed a bridge barrier, and fell onto an embankment, causing Smith injuries including a scalp laceration,
concussion, and alleged memory impairment. The Velotta Company was the road-construction contractor, and
Safety Caution Equipment Co. was its subcontractor responsible for part of the temporary traffic-control plan.
Petitioners claimed they did not identify respondents or recognize a causal connection to respondents' conduct
until contacted by an investigator in May 2014.

PROCEDURAL HISTORY

After an April 11, 2012 motor-vehicle accident, petitioners filed suit against respondents in Kanawha County
Circuit Court on May 27, 2014. The circuit court granted respondents' motions to dismiss under West Virginia
Code § 55-2-12 and later denied petitioners' motion to alter ruling. Petitioners appealed, arguing that the
discovery rule tolled the limitations period and that the circuit court improperly weighed evidence. The Supreme
Court of Appeals of West Virginia affirmed.

DISPOSITION

affirmed
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