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SUMMARY

The Ohio Supreme Court held that the Director of Environmental Protection's modification of
Sandusky Dock's permit to require emission-control measures was governed by Ohio Revised Code
3704.03(R). That provision required consideration of the technical feasibility and economic
reasonableness of compliance, and the director's failure to formally consider those factors rendered the
modification unauthorized. The court affirmed the court of appeals' judgment.
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QUESTIONS PRESENTED

1. Whether the Director of Environmental Protection could modify Sandusky Dock's permit to operate
under R.C. 3704.03(G) without complying with the technical-feasibility and economic-reasonableness
requirements of R.C. 3704.03(R).

2. Whether the Director's permit modification, which required abatement of or imposed restrictions on
emissions, was governed by the more specific authority in R.C. 3704.03(R).

HOLDINGS

1. When a permit-to-operate modification requires abatement of or prohibits emissions, R.C. 3704.03(R)
governs the Director's authority, and the Director must give consideration to and base the determination
on evidence concerning the technical feasibility and economic reasonableness of compliance.

KEY QUOTATIONS

“The unavoidable conclusion is that when a modification of a PTO authorized generally by R.C. 3704.03(G)
implicates a more specific provision of R.C. Chapter 3704, the director’s general authority must give way.”
(106 Ohio St. 3d at 277)

“The legislative scheme does not evince an intent to more stringently regulate facilities with PTOs than
facilities without PTOs.” (106 Ohio St. 3d at 278)

FACTUAL BACKGROUND

Sandusky Dock operated a coal-loading facility on Lake Erie under a permit to operate issued by the Ohio
Environmental Protection Agency. Despite voluntary water-spray controls, wind and large coal stockpiles
generated fugitive coal dust that settled on and damaged boats at a nearby marina. Following a complaint and
investigation, the Director found probable cause that the emissions constituted a public nuisance and modified
Sandusky Dock's permit to require compliance with visible-emission limits.

PROCEDURAL HISTORY

After investigating complaints about fugitive coal dust, the Director modified Sandusky Dock's permit to operate
to require emission-control measures. The Environmental Review Appeals Commission upheld the modification
and found that the dust constituted a public nuisance. The court of appeals reversed, concluding that the Director
was required to proceed under R.C. 3704.03(R) and consider technical feasibility and economic reasonableness
before imposing the emissions restrictions. The Supreme Court of Ohio accepted the discretionary appeal and
affirmed.

DISPOSITION

affirmed

REMAND INSTRUCTIONS



The Director must formally comply with R.C. 3704.03(R) by considering and basing the permit-modification
determination on evidence concerning technical feasibility and economic reasonableness. The Supreme Court
affirmed the court of appeals' judgment, which remanded the cause to the Environmental Review Appeals
Commission.
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