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SUMMARY

The Ninth Circuit affirmed Marvin Lustiger’s convictions on seventeen counts of mail fraud arising
from the marketing and sale of rural subdivision lots in Mohave County, Arizona. The court held that
the evidence supported finding an intentional scheme to defraud based on misleading advertising and
concealment of material facts concerning water, access, utilities, development, and location. The court
also rejected challenges involving a postal mail watch, grand-jury proceedings, the First Amendment,

evidentiary rulings, the indictment, and effective assistance of counsel.
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DISPOSITION affirmed

PROCEDURAL POSTURE Lustiger appealed from a nonjury federal criminal trial in which the

district court convicted him on seventeen remaining counts of mail

fraud after dismissing two counts.

STANDARD OF REVIEW On sufficiency review, the evidence and reasonable inferences were
viewed in the light most favorable to the Government. Evidentiary
rulings were reviewed for abuse of discretion. Claims of ineffective
assistance based on facts outside the appellate record were not
resolved on direct appeal and were left for the district court under

Federal Rule of Criminal Procedure 33.
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QUESTIONS PRESENTED

1.

Whether the evidence was sufficient to support convictions for devising a scheme to defraud under the

mail fraud statute.

. Whether the postal inspector's non-delaying copying of information appearing on the outside of mail

violated the Fourth Amendment, 18 U.S.C. § 1703, or postal regulations.

. Whether alleged irregularities in grand-jury attendance and voting required disclosure of grand-jury

minutes or dismissal of the indictment.

. Whether the indictment impermissibly relied on protected speech or otherwise failed to state an offense

or was duplicitous.

. Whether the district court abused its discretion by excluding evidence concerning competing

subdividers, the Bureau of Land Management, and industry custom.

. Whether the conviction had to be reversed for ineffective assistance of trial counsel when the asserted

facts were outside the appellate record.

HOLDINGS

1.

The evidence was sufficient to support the finding that Lustiger intentionally engaged in a scheme to

defraud and used the mails in executing that scheme.

. Postal inspectors may copy information appearing on the outside of sealed mail when the mail is not

substantially delayed; such a mail watch does not violate the Fourth Amendment, 18 U.S.C. § 1703, or
the cited postal regulation.

. The alleged grand-jury attendance and voting irregularities would not require dismissal because more

than a quorum attended all sessions and was present when the indictment was voted.

. The indictment did not charge constitutionally protected speech merely because it quoted promotional

statements; the statements were alleged and proved as parts of a fraudulent scheme and were considered

in context.

. The district court did not abuse its discretion by excluding collateral evidence about competing

subdividers, Bureau of Land Management activities, or industry advertising customs.

. The Ninth Circuit would not decide the ineffective-assistance claim on the existing direct-appeal record

because it depended on facts outside that record; Lustiger was left to seek relief under Rule 33 in the

district court.

KEY QUOTATIONS

“While the statements in the advertising materials may not have been literally false, taken as a whole they

were fraudulently misleading and deceptive.” (Y 20)



“If a scheme is devised with the intent to defraud, and the mails are used in executing the scheme, the fact that

there is no misrepresentation of a single existing fact is immaterial.” ( 32)

“It was for the trial court, as the fact-finder, to determine whether there was a scheme or artifice to defraud
within the meaning of 18 U.S.C. 1341.” (Y 56)

FACTUAL BACKGROUND

Lustiger controlled Lake Mead Land and Water Company, which acquired and marketed scattered parcels in
Mohave County, Arizona, as a development called Lake Mead City. The company advertised the property
through brochures, maps, photographs, and mail solicitations that portrayed water, access, utilities, community
development, and investment prospects more favorably than the underlying conditions warranted. Although the
company used refund and exchange policies, the evidence showed that many parcels lacked practical access to
water, roads, utilities, markers, or community improvements, and that the promotional materials concealed or

misleadingly presented those facts.

PROCEDURAL HISTORY

A grand jury returned a nineteen-count indictment under 18 U.S.C. § 1341; counts IX and X were dismissed.
After a bench trial, the district court convicted Lustiger on the remaining seventeen counts. The Ninth Circuit
rejected his challenges to the sufficiency of the evidence, a postal mail watch, grand-jury proceedings, the

indictment, evidentiary rulings, pretrial motions, and effectiveness of counsel, and affirmed.
DISPOSITION

affirmed
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