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SUMMARY

The South Dakota Supreme Court held that a landlord's insurer's subrogation rights against a negligent

tenant must be determined under a case-by-case approach based on contract principles, rather than the

categorical Sutton rule treating tenants as implied co-insureds. Because the lease required the tenants

to maintain liability insurance and made them responsible for damage caused by their negligence, the

court concluded that subrogation was reasonably contemplated. The court reversed and remanded the

circuit court's summary judgment for the defendants.
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American Family appealed from summary judgment entered for Auto-
Owners and the tenant defendants in a declaratory judgment action

concerning an insurer's subrogation rights.

Questions of law and contract interpretation are reviewed de novo.
When material facts are undisputed, review is limited to whether the

circuit court correctly applied the law.
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QUESTIONS PRESENTED

1. Whether a tenant is an implied co-insured under a landlord's insurance policy, barring the landlord's

insurer from pursuing subrogation absent an express lease provision to the contrary.

2. Whether, under the lease construed as a whole, the tenants could reasonably be held liable to the

landlord's insurer for negligently caused fire damage.

3. Whether summary judgment for Auto-Owners and the tenants was proper.

HOLDINGS

1. South Dakota rejects the categorical Sutton rule and adopts a case-by-case approach under which
subrogation in the landlord-tenant context is determined by applying ordinary contract principles to the

lease as a whole and by considering the equitable purposes of subrogation.

2. The lease reasonably contemplated that the tenants could be held liable for damage caused by their

negligence, including fire damage, and therefore did not preclude subrogation.

3. Summary judgment for Auto-Owners and the tenants was improper because the circuit court applied the

rejected Sutton rule and incorrectly interpreted the lease.

KEY QUOTATIONS

“This Court finds and concludes that the case-by-case approach is the best approach to employ in the

landlord-tenant context because it applies basic contract principles.” (757 N.W.2d at 593)

“Rather, we adopt the case-by-case approach as a better reasoned rule that recognizes the intent of the

parties under contract law and the equitable underpinning of subrogation.” (757 N.W.2d at 594)

“Considering the equitable underpinnings of subrogation, those whose actions result in loss should be held
responsible for the damage they caused.” (757 N.W.2d at 595)

FACTUAL BACKGROUND

Donald Babinski owned a rental duplex insured under an American Family business owners' policy that granted
American Family subrogation rights for amounts paid under the policy. The tenants' lease required them to pay
for damage caused by their negligence and to maintain liability and personal-property insurance, but did not
expressly address fire damage or reserve a subrogation right for the landlord's insurer. The tenants purchased a
homeowners' policy from Auto-Owners, and an accidental fire caused by tenant Ashley Deiss resulted in
American Family paying $96,959.42 for damage to the duplex.

PROCEDURAL HISTORY

American Family paid $96,959.42 for fire damage to an insured rental duplex and filed a declaratory judgment
action seeking subrogation against the tenants' insurer. The parties stipulated to the material facts and filed cross-

motions for summary judgment. The circuit court granted summary judgment to Auto-Owners and the tenants,



adopting the Sutton rule and alternatively finding that the lease did not contemplate tenant liability for the loss.

The South Dakota Supreme Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment granting summary judgment to Auto-Owners and the tenants was reversed and the matter was

remanded for further proceedings consistent with the court's adoption of the case-by-case approach.
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