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SUMMARY

The Appellate Division, Second Department affirmed an order dismissing several claims arising from
alleged harassment and abuse of a student with a physical disability at a private school. The court held
that the complaint did not adequately allege retaliation by the City under Executive Law § 296(7), a
City duty to investigate or supervise under Social Services Law § 424, a qualifying gender-motivated
violent act, a private right of action under the Dignity for All Students Act, or tortious interference
with contract.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order granting portions of defendants'
CPLR 3211(a)(7) motions to dismiss claims for failure to state a cause
of action.

STANDARD OF REVIEW On a CPLR 3211(a)(7) motion, the court accepts the facts alleged in
the complaint as true, gives the plaintiff the benefit of every favorable
inference, and determines whether the allegations fit within any
cognizable legal theory. Bare legal conclusions receive no such
consideration.
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New York civil procedure employment and education discrimination torts municipal liability

QUESTIONS PRESENTED

1. Whether the amended complaint adequately alleged that the City defendants retaliated or discriminated
against J.K. in violation of Executive Law § 296(7).

2. Whether Social Services Law § 424 imposed a duty on the City defendants to investigate the alleged
harassment and abuse.

3. Whether the complaint alleged a sufficient connection between the Board of Education's alleged failure
to investigate before placement and the later harassment and abuse.

4. Whether the alleged conduct constituted a crime of violence motivated by gender under the Victims of
Gender-Motivated Violence Protection Law.

5. Whether the Dignity for All Students Act creates a private right of action.

6. Whether the complaint adequately alleged tortious interference with contract against the Viscardi
defendants.

HOLDINGS

1. The complaint failed to state a claim under Executive Law § 296(7) because it did not allege that the
City defendants retaliated or discriminated against J.K. because he opposed practices forbidden by the
Human Rights Law.

2. Social Services Law § 424 did not impose a duty on the City defendants to investigate the alleged
harassment and abuse because the school principal was not a person legally responsible for J.K.'s care.

3. The complaint failed to allege a sufficient connection between the Board of Education's alleged failure
to investigate before placement and the later harassment and abuse, and the Board's responsibility to
review J.K.'s individualized education program did not create a continuing duty to supervise his day-to-
day safety at the school.

4. The complaint failed to state a claim under the Victims of Gender-Motivated Violence Protection Law
because pulling on J.K.'s trousers did not constitute conduct presenting a serious risk of physical injury
and therefore did not allege a crime of violence.

5. There is no private right of action under the Dignity for All Students Act.

6. The tortious-interference claim was properly dismissed because J.K. failed to allege conduct by the
Viscardi defendants that caused a breach of a contract between J.K. and a third party.



KEY QUOTATIONS

“"[O]n a motion pursuant to CPLR 3211(a)(7) to dismiss for failure to state a cause of action, the court must
accept the facts alleged in the complaint as true, accord the plaintiff the benefit of every possible favorable
inference, and determine only whether the facts as alleged fit within any cognizable legal theory"” (at 1)

“"there is no private right of action under DASA"” (at 3)

FACTUAL BACKGROUND

In 2013, the NYC Board of Education placed J.K., who had a physical condition, at a private school operated by
the Viscardi defendants. J.K. alleged that during his second year, a newly appointed principal harassed and
abused him based on race, sex, and physical disability. He also alleged that the City defendants failed to
investigate the school before placement and failed to supervise or protect him.

PROCEDURAL HISTORY

J.K. commenced an action alleging negligence, discrimination, violations of the New York State Human Rights
Law, the New York City Human Rights Law, the Dignity for All Students Act, tortious interference with
contract, and negligent failure to investigate. The Supreme Court, Kings County, granted portions of the City
defendants' motion and the Viscardi defendants' motion under CPLR 3211(a)(7). The Appellate Division
affirmed the order insofar as appealed from.

DISPOSITION

affirmed
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