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SUMMARY

The Nebraska Supreme Court affirmed the district court’s denial of discovery-related motions and
grant of summary judgment in a wrongful death medical malpractice action arising from an inmate’s
death from a pulmonary embolism. The court held that the plaintiff did not establish the foundational
requirements for deeming requests for admission admitted and that the expert evidence failed to
establish proximate causation between the alleged breach of the standard of care and the death.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by declining to deem Ewers' requests for admission
admitted and by declining to impose discovery sanctions or dismiss appellees' answers.

2. Whether summary judgment was proper because Ewers lacked expert testimony establishing that
appellees' alleged breach of the medical standard of care proximately caused Ellis' fatal pulmonary
embolism or related injuries.

3. Whether evidence of Ellis' pain and suffering established that Reeves' conduct was a proximate cause of
those damages.

HOLDINGS

1. A party seeking to enforce admissions allegedly resulting from an opponent's failure to respond must
establish service of the requests, the failure to answer or object, and must offer the requests as evidence.
Because Ewers failed to provide the necessary foundation and did not comply with the district court's
ordered format for presenting discovery disputes, the district court did not abuse its discretion in
declining to deem the requests admitted.

2. The district court did not abuse its discretion by declining to impose discovery sanctions or dismiss
appellees' answers.

3. Summary judgment for appellees was proper because Ewers presented no expert testimony establishing
that any breach of the standard of care by Reeves or Scherling proximately caused or contributed to
Ellis' fatal pulmonary embolism.

4. Evidence describing Ellis' pain and suffering did not establish that Reeves' conduct proximately caused
those injuries.

KEY QUOTATIONS

“Thus, a party that seeks to claim another party’s admission, as a result of that party’s failure to respond
properly to a request for admission, must prove service of the request for admission and the served party’s
failure to answer or object to the request and must also offer the request for admission as evidence.” (955)

“In the absence of expert testimony on causation, the finder of fact would be left to resort to guess,
speculation, or conjecture as to the issue.” (959)

“Evidence of the pain Ellis suffered on June 25 would apply to damages, not causation.” (960)

FACTUAL BACKGROUND



Mickley (Michael) Lynn Ellis was incarcerated in the Saunders County jail when he reported nightmares, chest
pain, and difficulty breathing on June 22, 2010. A nurse did not conduct an in-person assessment, and Ellis made
no further complaints until June 25, when he reported breathing difficulty, back pain, and chest pain; he was then
taken to a hospital. Ellis was treated for a heart attack but died from a bilateral pulmonary embolism. Ewers'
experts identified a possible breach of the standard of care but did not causally connect the June 22 conduct to
the fatal embolism.

PROCEDURAL HISTORY

Ewers sued Advanced Correctional Health Care, Inc., and its agents, alleging that negligence in treating Ellis
while he was incarcerated caused his death and related injuries. The district court denied Ewers' motions to
compel discovery, deem requests for admission admitted, dismiss appellees' answers, and impose sanctions. The
court then granted summary judgment for appellees, finding no expert evidence establishing proximate
causation, and later denied Ewers' renewed discovery motion and awarded $500 in attorney fees. Ewers
appealed, and the Nebraska Supreme Court affirmed.

DISPOSITION

affirmed
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