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SUMMARY

The New Hampshire Supreme Court reviewed consolidated appeals concerning unpaid commissions

and liquidated damages awarded to former regional sales managers under New Hampshire wage

statutes. The court held that commissions were earned when the employer accepted the orders, rejected

the challenge to one commission award, ordered consideration of a volume discount in calculating

another award, and reversed the liquidated-damages awards because the employer had a bona fide

belief that no commissions were owed. The case was affirmed in part, reversed in part, and remanded.
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New England Homes appealed two orders of the New Hampshire
Superior Court upholding, with reduced awards, Department of Labor
rulings awarding former employees unpaid commissions and

liquidated damages.

The court affirmed factual findings unless unsupported by the
evidence and reviewed legal rulings for errors of law. It reviewed the
Superior Court's determination regarding the evidentiary record for
support in the evidence and reviewed the liquidated-damages ruling as

a question of law.
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QUESTIONS PRESENTED

1.

Whether commissions were earned when New England Homes accepted the employees' orders or only

when the homes were later delivered and paid for.

. Whether the commission award properly included Guarnaccia's sale of a home owned by Donahue

Realty Trust.

. Whether the Superior Court erred by excluding a timely submitted volume-discount schedule when

calculating Cooley's commissions.

. Whether New England Homes acted willfully and without good cause so as to justify liquidated

damages under RSA 275:44, 1V.

HOLDINGS

1.

A commission-based employee who solicits sales orders is generally entitled to a commission when the
employer accepts the order, even if payment is delayed until after shipment or delivery. The parties may
alter that rule only through a written agreement or conduct that unambiguously establishes a different
compensation scheme. New England Homes's Letter of Understanding and conduct did not
unambiguously alter the rule.

. The Superior Court did not pierce the corporate veil by including the Donahue Realty Trust home in

calculating Guarnaccia's commission; the evidence supported the finding that Guarnaccia sold the home

on behalf of New England Homes.

. The Superior Court erred by refusing to consider New England Homes's volume-discount schedule

because the hearing record had expressly been left open for that evidence and the schedule was filed
before the deadline.

. Liquidated damages were improper because New England Homes had a bona fide belief, based on the

ambiguity in the Letter of Understanding, that it did not owe the commissions. An employer cannot have

acted willfully and without good cause when its refusal to pay wages rests on such a bona fide belief.

KEY QUOTATIONS

“a person employed on a commission basis to solicit sales orders is entitled to his commission when the order
is accepted by his employer. The entitlement to commissions is not affected by the fact that payment for those

orders may be delayed until after they have been shipped.” (150 N.H. at 735-736)

“If the plaintiff desired to make regional sales managers’ commissions dependent upon completion of the sale

— including shipment, delivery, and payment — “it could have provided for such a contingency in clear and

unambiguous language.”” (150 N.H. at 736)

“Thus, no liquidated damages are available when an employer’s refusal to pay wages is based upon bona fide
belief that he is not obligated to pay them.” (150 N.H. at 740)



FACTUAL BACKGROUND

Guarnaccia and Cooley worked as regional sales managers for New England Homes and resigned in February
2002. Their commissions were governed by a Letter of Understanding, and both had obtained accepted orders
for modular homes before resigning, although some homes were delivered and paid for later. Guarnaccia and
Cooley filed wage claims alleging that New England Homes failed to pay commissions required by New

Hampshire law; the Department of Labor awarded commissions and liquidated damages to both employees.

PROCEDURAL HISTORY

Guarnaccia and Cooley filed separate wage claims with the New Hampshire Department of Labor after resigning
from New England Homes. Following hearings, the Department awarded each employee unpaid commissions
and liquidated damages. The Superior Court upheld the awards but reduced their amounts, after which New

England Homes appealed; the Supreme Court affirmed in part, reversed in part, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for the Superior Court to reduce Cooley's commission award by the appropriate volume discount and to

reverse the liquidated-damages awards; the commission awards otherwise remain affirmed.
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