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SUMMARY

In this post-trial memorandum opinion, the Delaware Court of Chancery holds that OnSolve breached
the corporation’s certificate of incorporation by conditioning payment of merger consideration on a
stockholder’s execution of a joinder and release agreement. The court concludes that the stockholder’s
damages are limited to the merger consideration calculated under the merger agreement and awards
prejudgment interest at the applicable legal rate without compounding. The court also holds that
SDTC Advisors lacked standing to pursue the breach-of-contract claim and that the unjust-enrichment

claim was duplicative.
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DISPOSITION other

PROCEDURAL POSTURE Post-trial memorandum opinion following a one-day trial on a paper

record. Plaintiffs asserted breach of contract and, alternatively, unjust
enrichment based on OnSolve's conditioning payment of merger

consideration on execution of a release and other documents.

STANDARD OF REVIEW At trial, Plaintiffs bore the burden of proving the breach-of-contract
elements by a preponderance of the evidence. The court independently

determined the appropriate prejudgment-interest rate in its equitable

discretion.
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QUESTIONS PRESENTED

1.

Whether SDTC Advisors LL.C had standing to assert a breach-of-contract claim based on SWN's

certificate of incorporation.

. Whether OnSolve breached the certificate of incorporation by conditioning payment of merger

consideration on execution of the Joinder, Indemnification and Release Agreement.

. Whether Chertok was entitled to merger damages exceeding the per-share consideration calculated under

the merger agreement by avoiding deductions for management bonuses, transaction expenses, and

escrow obligations.

. Whether Chertok was entitled to prejudgment interest and, if so, what rate and method of calculation

applied.

. Whether Plaintiffs were entitled to attorneys' fees under the bad-faith exception to the American Rule.

HOLDINGS

1.

SDTC lacked standing because it was not a stockholder of SWN at the time of the merger; any

remaining interest in the warrant belonged, if at all, to Chertok individually.

. OnSolve breached the certificate of incorporation by conditioning payment of merger consideration on

Chertok's execution and delivery of the Joinder, Indemnification and Release Agreement.

. Chertok was not entitled to merger consideration exceeding the amount calculated under the merger

agreement. His damages were $469,513.19 for his portion of the merger consideration and released
escrow amounts, plus $29,044.83 in agreed distributions, for a total of $498,558.02.

. The unjust-enrichment claim was dismissed as duplicative because the breach-of-contract claim

provided an adequate remedy and the alleged wrong arose from relationships governed by contract.

. Chertok was entitled to prejudgment interest as a matter of right, but the court exercised its discretion to

award simple interest at 6.75%, the legal rate in effect when payment became due, rather than compound

interest or the requested higher rate.

. Plaintiffs were not entitled to attorneys' fees because they failed to show that OnSolve acted in bad faith

or that another recognized exception to the American Rule applied.

KEY QUOTATIONS

“Accordingly, the court concludes that OnSolve’s conditioning payment of the Merger consideration upon

Chertok’s returning an executed Joinder Agreement breached the Certificate.” (20)

“The Merger Agreement governs the amount of Merger consideration to which Chertok was entitled when he
withdrew his appraisal demand, which the Company unlawfully conditioned upon execution and delivery of

the Joinder Agreement.” (24)



“Because Chertok has prevailed on his breach of contract claim, he is entitled to prejudgment interest as a
matter of right.” (26)

“Judgment will be entered in favor of Plaintiff Chertok on his claim for breach of contract. Chertok is
awarded $498,558.02 in damages.” (30)

FACTUAL BACKGROUND

SWN Communications Inc. issued a warrant that ultimately resulted in Douglas Chertok holding 188,894 shares
of SWN common stock, with OnSolve later agreeing to acquire SWN in a cash merger. After Chertok withdrew
his appraisal demand, OnSolve refused to pay merger consideration unless he delivered required documents,
including a broad release agreement. Chertok sued, and OnSolve later withdrew the condition and tendered a
check, but disputed liability for prejudgment interest and the amount of consideration. The court found that the
release condition breached SWN's certificate of incorporation, but held that Chertok's recovery remained

governed by the merger agreement and applicable distributions.

PROCEDURAL HISTORY

Plaintiffs filed suit on May 29, 2020. The Court of Chancery partially granted and partially denied OnSolve's
Rule 12(b)(6) motion, dismissing the claims insofar as they sought unpaid dividends but allowing the remaining
theories to proceed. After a one-day paper trial, the court entered judgment for Douglas M. Chertok on the
breach-of-contract claim, awarded $498,558.02 in damages plus simple prejudgment interest, denied attorneys'

fees, and dismissed the unjust-enrichment theory as duplicative.
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