UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
FLORIDA

Carolyn Ellis v. Richard E. Warner, et al.

No. 15-10134-CIV-GOODMAN, 2017 WL 651368 (S.D. Fla. Feb. 16, 2017) - No. CASE NO. 15-10134-CIV-
GOODMAN

SUMMARY

The district court held that the Rooker-Feldman doctrine did not bar claims for damages based on
alleged forgery of a will, but dismissed the federal RICO and RICO conspiracy claims without
prejudice for failure to plead predicate acts with particularity under Rule 9(b). It found the amount in
controversy satisfied and that the probate exception did not bar most state-law claims, though it
dismissed the constructive trust claim; it sustained claims for tortious interference with inheritance and
under Florida’s CRCPA based on allegations of forgery and a pattern of similar conduct, but dismissed
the FDUTPA claim because attorney conduct in drafting estate documents does not constitute “trade or

commerce.”
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QUESTIONS PRESENTED

1.

A U~ W

Whether the court has subject matter jurisdiction under the Rooker-Feldman doctrine.

. Whether the amount in controversy satisfies diversity jurisdiction.

. Whether the probate exception bars jurisdiction.

. Whether Plaintiff stated a viable RICO claim with sufficient predicate acts.

. Whether Plaintiff stated a RICO conspiracy claim.

. Whether Plaintiff stated a claim under Florida's CRCPA.

. Whether Plaintiff stated a tortious interference with inheritance claim.

. Whether Plaintiff stated a FDUTPA claim against the Law Firm and Richard.

. Whether a constructive trust claim is barred by the probate exception.

HOLDINGS

1.

L0.

Rooker-Feldman does not bar jurisdiction where the plaintiff seeks monetary damages for independent

tortious conduct and does not seek to overturn the state court judgment.

. Plaintiff's allegations of mail and wire fraud failed to meet Rule 9(b)'s heightened pleading standard

because they did not specify the time, place, exact statements, or each defendant's role.

. Plaintiff failed to allege that the proceeds were derived from 'specified unlawful activity' as required by

18 U.S.C. § 1956(c)(7), and failed to allege intent to conceal.

. A RICO conspiracy claim fails when the underlying substantive RICO claim is not viable.

. The probate exception does not bar claims that seek monetary damages for tortious conduct and do not

ask the court to dispose of property in the custody of a state probate court.

. Plaintiff adequately alleged the crimes of forgery and uttering forged instruments, and alleged a pattern

of criminal activity by including similar acts against non-party victims over a ten-year period, satisfying

the more stringent CRCPA pattern requirement.

. Attorney conduct in drafting estate documents and handling probate matters does not fall within the

definition of 'trade or commerce' under FDUTPA.

. Plaintiff sufficiently alleged the existence of an expectancy, intentional interference through tortious

conduct (forgery, dissipation of property), causation, and damages; therefore, the claim survives

dismissal.

. The constructive trust claim seeks to impose a trust on property already distributed by the state probate

court, thereby affecting the res; thus, the probate exception applies and the claim must be dismissed with
prejudice.

Defendants failed to meet their burden of proving to a legal certainty that Plaintiff's claims do not exceed
$75,000; considering treble damages under CRCPA and emotional distress damages, the jurisdictional

amount is satisfied.

KEY QUOTATIONS



“If a federal plaintiff present[s] [an] independent claim, then it is not a bar to the exercise of federal

jurisdiction that the same or a related question was at issue between the parties in state court.” (at *4)

“Where mail fraud is asserted as a predicate act for a civil RICO claim, a plaintiff must establish not only the
statutory elements of mail fraud, but also that the defendant had a conscious, knowing intent to defraud and

that a reasonably prudent person would have been deceived by the defendant's misrepresentations.” (at *6)

“Thus, crimes committed at the same time cannot qualify as separate incidents for purposes of proving

racketeering conduct under the Florida act.” (at *20)

FACTUAL BACKGROUND

Plaintiff Carolyn Ellis alleges that Defendants forged the will and estate documents of her deceased mother,
Sally Buehler, to disinherit Plaintiff and funnel property proceeds to Forgotten Felines, a cat rescue charity. Sally
died on May 22, 2011. Plaintiff claims Nancy Warner drafted estate documents naming Plaintiff as beneficiary,
then later forged documents to give Nancy power of attorney and healthcare proxy. A new will executed shortly
before Sally's death left 85% of estate proceeds to Forgotten Felines. Plaintiff further alleges a long-running

scheme of similar conduct against other elderly clients in Key West.

PROCEDURAL HISTORY

Plaintiff filed a Corrected Second Amended Complaint (the fourth version) alleging RICO, state RICO, tortious
interference with inheritance, FDUTPA, and constructive trust claims. Defendants moved to dismiss on

jurisdictional and sufficiency grounds. The court granted in part and denied in part the motions.
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