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SUMMARY

The Vermont Supreme Court reversed a probation-violation finding against Darryl M. Galloway. The
court held that the Department of Corrections impermissibly modified the plain language of a
probation condition requiring completion of a DOC-approved sex-offender treatment program by
requiring completion of a specific in-prison program. The court concluded that the trial court’s
reliance on that interpretation constituted plain error and reversed the revocation of probation.
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PROCEDURAL POSTURE Defendant appealed a trial court finding that he violated probation by
failing to complete a sex-offender treatment program while
incarcerated and the resulting revocation of probation and imposition
of the underlying sentence.

STANDARD OF REVIEW The court reviews the trial court’s factual findings for credible
evidence and reviews its legal conclusion that the probationer’s
conduct violated a probation condition to determine whether it is
reasonably supported by the findings and does not constitute an
erroneous interpretation of law. Because defendant’s modification
argument was not preserved, the court reviewed that issue for plain
error.
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QUESTIONS PRESENTED

1. Whether DOC impermissibly modified probation condition 31 by requiring defendant to complete the
VTPSA high-intensity prison program while incarcerated.

2. Whether the trial court committed plain error by finding that defendant violated condition 31 based on
DOC’s interpretation of the condition.

3. Whether defendant’s failure to complete the VTPSA program constituted an active refusal to comply
with condition 31 despite the possibility of completing treatment later in the community.

HOLDINGS

1. DOC impermissibly modified condition 31 by interpreting the requirement of a sex-offender program
approved by DOC to mandate completion of the VTPSA high-intensity prison program during
defendant’s incarceration.

2. The trial court committed plain error by finding that defendant violated condition 31 based on DOC’s
impermissible modification of that condition.

3. The court could not find that defendant actively refused to comply with condition 31 or intended not to
comply because the condition permitted completion of a sex-offender treatment program of defendant’s
choosing in the community, and defendant had not had that opportunity.

KEY QUOTATIONS

“The power to impose probation conditions rests with the court, not employees of the DOC.” (¶ 13)

“In conferring upon itself the power to direct defendant to complete the VTPSA high-intensity program during
the unsuspended portion of his sentence, DOC added requirements not expressly or impliedly present in the
condition and thus crossed the line between implementation and modification.” (¶ 18)

“The court’s conclusion that defendant violated condition 31—a conclusion based on DOC’s impermissible
modification of the condition—exposed defendant to ten additional years of incarceration and thus resulted in
the deprivation of constitutional rights and a miscarriage of justice.” (¶ 19)

FACTUAL BACKGROUND

In 2009, defendant pleaded guilty to four counts of lewd and lascivious conduct arising from incidents in which
he exposed himself to clothing-store clerks. His probation included condition 31, requiring him to enroll in,
participate in, and complete a DOC-approved sex-offender program. While incarcerated, DOC required him to
complete the high-intensity Vermont Treatment Program for Sexual Abusers, but he withdrew from and refused
to complete that program. In 2019, after serving the sentence on two counts, DOC alleged that his continued
failure to complete VTPSA violated probation on the remaining two counts.



PROCEDURAL HISTORY

Defendant pleaded guilty in 2009 to four counts of lewd and lascivious conduct and received an aggregate
sentence of four to twenty years, suspended except for four years to serve, subject to probation conditions
including completion of a DOC-approved sex-offender program. In 2010, he admitted violating that condition
after withdrawing from the Vermont Treatment Program for Sexual Abusers, and the court revoked probation on
two counts while continuing probation on two others. After defendant served the resulting ten-year sentence,
DOC filed a second violation complaint in 2019; the trial court found a violation, revoked probation on the
remaining counts, and imposed the underlying two-to-ten-year sentence. The Vermont Supreme Court reversed.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The opinion orders reversal and states that the mandate shall issue forthwith; it does not provide additional
remand instructions.
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