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SUMMARY

The Armed Services Board of Contract Appeals dismissed Tanik Construction Company, Inc.’s appeal
seeking extraordinary contractual relief under FAR Part 50, DFARS Part 250, and Public Law 85-804.

The Board held that the request was not a claim under the Contract Disputes Act and that relief under

Public Law 85-804 is discretionary and not subject to judicial review. The decision also concluded that

the Board lacked jurisdiction over the appeal.
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The government moved to dismiss Tanik's appeal for lack of
jurisdiction, arguing that Tanik sought extraordinary contractual relief
under Public Law 85-804 and FAR Part 50 rather than relief under the
Contract Disputes Act.

When jurisdiction is challenged, the appellant bears the burden of
establishing jurisdiction by a preponderance of the evidence. The
Board accepts undisputed complaint facts as true, draws reasonable
inferences for the nonmoving party, and may inquire into disputed

jurisdictional facts and engage in fact-finding based on the record.
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QUESTIONS PRESENTED

1. Whether Tanik's claim for extraordinary contractual relief under FAR Part 50, DFARS Part 250, and

Public Law 85-804 was a claim under the Contract Disputes Act within the Board's jurisdiction.

2. Whether the Board possesses jurisdiction to review an agency's failure to grant discretionary

extraordinary contractual relief under Public Law 85-804.

3. Whether Tanik could recharacterize its extraordinary-relief claim as conventional contract claims after

the government moved to dismiss.

HOLDINGS

1. Tanik's claim was a request for extraordinary contractual relief under Public Law 85-804, FAR Part 50,
and DFARS Part 250, not a claim under the Contract Disputes Act. Because Tanik did not submit a valid
CDA claim, the Board lacked jurisdiction over the appeal.

2. The Board lacks jurisdiction to review requests for extraordinary contractual relief under Public Law 85-
804 because such relief is committed to the exclusive discretion of the executive branch and is not

subject to judicial review.

3. The Board could not exercise CDA jurisdiction over claims sounding in tort, and Tanik's allegations of

business destruction, fraud, and emotional distress did not establish jurisdiction.

KEY QUOTATIONS

“Indeed, the two types of requests for relief (i.e., extraordinary contractual relief and a CDA claim) are

mutually exclusive.” (at 7)

“Thus, it is well-settled that “any action or decision by an agency under Public Law No. 85-804 is within the

exclusive discretion of the executive branch of the government and is not subject to judicial review.”” (at 8-9)

“Regardless of how Tanik seeks to reframe it now, its claim for extraordinary contractual relief, relying on
FAR Part 50 and DFARS 250.1, is a request for extraordinary contractual relief under Public Law 85-804 and
is not a CDA claim.” (at 9)

FACTUAL BACKGROUND

The Army Corps of Engineers awarded Tanik a contract and a task order for apron improvements at Coast Guard
Station Kodiak, Alaska. After disputes concerning an alleged differing site condition, the parties executed
bilateral change orders containing releases, and Tanik pursued an earlier CDA claim that was later settled. The
settlement preserved Tanik's claim for extraordinary contractual relief, which sought $4,390,543.27 for alleged
business destruction, lost contracts, lost assets, fraud, and emotional distress. The claim expressly invoked FAR
Part 50 and DFARS Part 250 and did not invoke the CDA or the disputes clause.

PROCEDURAL HISTORY



The Corps awarded Tanik a multiple-award task order contract and later denied a certified CDA claim based on
releases. In an earlier appeal, the Board denied the government's summary-judgment motion, after which the
parties settled and dismissed that appeal with prejudice while preserving Tanik's claim for extraordinary
contractual relief. The Corps did not grant the requested extraordinary relief, and Tanik appealed to the Board.

The Board dismissed the present appeal for lack of jurisdiction.
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