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SUMMARY

The Supreme Court of New Jersey held that defense counsel has a continuing obligation to disclose to
opposing counsel and the court a material anticipated change in a party's or material witness's
deposition testimony. The court concluded that the undisclosed changes in testimony substantially
prejudiced the plaintiffs in this medical malpractice and wrongful-birth action. It therefore reversed
and remanded for a new trial, holding that the trial court abused its discretion by denying a mistrial.
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Justice Long; Justice Verniero; Justice LaVecchia; Justice Zazzali
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Plaintiffs appealed from a judgment entered after a medical-
malpractice jury trial and from denial of their motion for judgment
notwithstanding the verdict or, alternatively, a new trial. The Appellate
Division affirmed. The Supreme Court of New Jersey granted
certification limited to defense counsel's duty to disclose anticipated
material changes in deposition testimony and plaintiffs' entitlement to
a mistrial.

STANDARD OF REVIEW The Supreme Court reviewed the denial of a mistrial for abuse of
discretion and held that, under the circumstances, the failure to grant a
mistrial constituted an abuse of discretion.

PRECEDENTIAL VALUE published precedential opinion



PARTIES Jarrell McKenney, an infant by his guardians ad litem, Edward J.
McKenney and Jannie McKenney, Edward J. McKenney and Jannie
McKenney, individually v. Jersey City Medical Center, Jersey City
Family Health Center, Alexander N. Prezioso, M.D., Long-Gue Hu,
M.D., Euk Kim, M.D., Director of the Ob/Gyn Clinic of the Family
Health Center, Sipra De

TOPICS

discovery dispute civil procedure medical malpractice professional negligence appellate procedure

PRACTICE AREAS

civil procedure medical malpractice professional negligence evidence appellate procedure

QUESTIONS PRESENTED

1. Whether defense counsel has a continuing obligation to disclose to opposing counsel and the trial court
that a party or material witness will materially depart from prior deposition testimony.

2. Whether plaintiffs were entitled to a mistrial and a new trial when materially changed testimony was
disclosed only after plaintiffs had rested.

HOLDINGS

1. When an attorney knows that a client or material witness intends to deviate materially from deposition
testimony, the attorney has a continuing obligation to seasonably disclose that anticipated change to the
adversary and the trial court.

2. The trial court abused its discretion by denying a mistrial because the undisclosed, materially changed
testimony was prejudicial, was introduced after plaintiffs had rested, and could have influenced the
jury's determination of proximate cause.

KEY QUOTATIONS

“An attorney is under a duty seasonably to apprise his adversary where he obtains information upon the basis
of which he knows that his client's or witness's prior deposition was incorrect in a material respect when
made, or he knows that the deposition, though correct when made, is no longer true in a material respect.”
(1160)

“We agree completely with the Appellate Division's analysis and conclusion that defense counsel had a
continuing obligation to disclose to the trial court and counsel for plaintiffs any anticipated material changes
in a defendant's or a material witness's deposition testimony.” (1161)

“The trial in this case was inconsistent with the spirit of our discovery rules, which are “designed to
eliminate, as far as possible, concealment and surprise in the trial of lawsuits to the end that judgments
therein be rested upon the real merits of the causes and not upon the skill and maneuvering of counsel.””
(1163)



FACTUAL BACKGROUND

Plaintiffs alleged that health-care providers failed to detect fetal spina bifida during prenatal care and failed to
provide appropriate care during delivery, depriving Jannie McKenney of the opportunity to make an informed
decision about terminating the pregnancy. At trial, former defendant Sipra De and defendant Long-Gue Hu gave
testimony materially different from their deposition testimony concerning the sonograms, the notation
recommending a follow-up study, and when Hu reviewed the August 13, 1990 sonograms. Defense counsel
knew or should have known before trial that these witnesses would materially change their testimony, but did not
disclose the anticipated changes before the witnesses testified. The surprise testimony was presented after
plaintiffs had rested and bore directly on whether any negligence occurred within the narrow period in which an
abortion was legally available.

PROCEDURAL HISTORY

The trial court granted summary judgment to Sipra De before trial. The jury found Dr. Hu negligent but found
that his negligence did not deprive plaintiffs of the opportunity to terminate the pregnancy, and found no
negligence by Drs. Kim and Prezioso. The trial court denied post-trial relief, and the Appellate Division
affirmed. The Supreme Court reversed and remanded for a new trial, allowing plaintiffs to move to vacate the
judgment dismissing De.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment of the Appellate Division was reversed and the matter was remanded for a new trial. Plaintiffs
were granted leave to file a motion to vacate the judgment dismissing the case against Sipra De.
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