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SUMMARY

The Nebraska Supreme Court affirmed summary judgment for Greater Omaha Packing Co. in a
dispute arising from allegedly E. coli-contaminated beef processed for Meyer Natural Foods. The
court held that the processing agreement required property insurance but did not require coverage for
E. coli contamination, and that the agreement was predominantly for services rather than the sale of
goods under the Uniform Commercial Code. The court further concluded that Meyer failed to comply
with the contractual procedure for rejecting contaminated products and could not recover avoidable
damages.
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QUESTIONS PRESENTED

1. Whether Greater Omaha maintained property insurance as required by the amended processing
agreement and whether the agreement required insurance coverage for E. coli contamination.

2. Whether the processing agreement was principally a contract for the sale of goods subject to article 2 of
the Uniform Commercial Code.

3. Whether Meyer properly rejected the contaminated beef under section 10 of the agreement and whether
its failure to return or hold the product barred recovery of damages.

4. Whether Greater Omaha breached its express warranty that the processed meat would not be adulterated
under applicable law.

5. Whether evidence of sanitation violations created a genuine issue of material fact concerning Greater
Omaha's negligence and contractual indemnity liability.

HOLDINGS

1. The amended agreement required Greater Omaha to maintain property insurance on Meyer's property in
its possession in the specified amount, but did not require coverage for E. coli contamination or prohibit
exclusions for such contamination.

2. The agreement was principally for processing services and only incidentally involved goods; therefore,
article 2 of the Uniform Commercial Code did not apply.

3. Meyer could not recover damages because it failed to comply with the agreement's requirement to return
or hold rejected products at Greater Omaha's expense and thereby failed to avoid damages that could
have been avoided.

4. Greater Omaha breached the express warranty that the processed meat would not be adulterated or
misbranded under applicable law, because the E. coli-contaminated products were adulterated under
Nebraska law; however, Meyer was not entitled to recover damages because it failed to mitigate and
failed to use the contractual return remedy.

5. Summary judgment was proper on Meyer's negligence and indemnity claim because Meyer presented no
evidence of negligence on the day its cattle were fabricated.

KEY QUOTATIONS



“The test for inclusion in or exclusion from the sales provisions of Neb. U.C.C. art. 2 (Reissue 2001) is not
whether the contracts are mixed but, granting that they are mixed, whether their predominant factor, their
thrust, their purpose, reasonably stated, is the rendition of service, with goods incidentally involved, or
whether they are transactions of sale, with labor incidentally involved.” (519)

“Under the terms of the agreement, Meyer had the responsibility of returning to GOP any rejected product. In
this case, Meyer acted unilaterally in disposing of the contaminated beef and therefore failed to adhere to the
terms specified to properly reject products under the agreement.” (520)

“Having found that GOP breached the express warranty contained in section 15(a)(iv)(A) of the contract, we
return to the fact that Meyer prevented GOP from mitigating the amount of damages by refusing to allow
GOP to “rework” the E. coli contaminated meat.” (524)

FACTUAL BACKGROUND

Meyer and Greater Omaha Packing entered into a processing agreement under which Greater Omaha slaughtered
Meyer's cattle, processed the beef, and fabricated it into beef products. In April 2011, Greater Omaha processed
cattle delivered by Meyer, and testing disclosed that 37 of 211 samples were presumptively positive for E. coli
O157:H7. Meyer recalled the trucks and sent some product to cookers, some to landfills, and left other product
unreturned rather than returning or holding it for Greater Omaha under the agreement. Meyer sued for alleged
contract, warranty, indemnity, insurance, and guarantee breaches.

PROCEDURAL HISTORY

The district court denied Meyer's motion for partial summary judgment and granted Greater Omaha Packing's
renewed amended motion for summary judgment. The Nebraska Supreme Court held that the district court's
reasoning was partly erroneous regarding application of the Uniform Commercial Code, but affirmed because
the ultimate result was correct.

DISPOSITION

affirmed
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