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SUMMARY

The Appellate Division, First Department unanimously affirmed an order denying without prejudice
US Bank National Association's motion to confirm a referee's report and for a judgment of foreclosure
and sale. The court held that the evidentiary foundation was insufficient to establish the amounts due
because the loan-servicing affidavit did not identify the creator of specific records or sufficiently
identify the loan. The court also upheld tolling of mortgage interest during specified periods because
unexplained referee-related delays prejudiced the defendant.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order denying without prejudice its motion
to confirm a referee's report and for a judgment of foreclosure and
sale, and granting defendant Merino's cross-motion to toll mortgage
interest.

STANDARD OF REVIEW Whether to confirm the referee's report was reviewed for propriety,
and the decision to toll interest was reviewed for abuse of discretion;
the court stated that Supreme Court providently exercised its
discretion.

PRECEDENTIAL VALUE published

PARTIES US Bank National Association v. Moises R. Merino
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QUESTIONS PRESENTED

1. Whether Supreme Court properly declined to confirm the referee's report when the supporting loan
records lacked an adequate foundation and sufficient identification.

2. Whether Supreme Court properly exercised its equitable discretion under CPLR 5001(a) to toll mortgage
interest during periods of plaintiff-caused or unexplained referee-related delay that substantially
prejudiced the defendant.

HOLDINGS

1. A referee's report calculating amounts due on a mortgage loan may properly be rejected when the
supporting affidavit does not establish who created the specific records relied upon, particularly where
the records do not sufficiently identify their creator or the loan to which they relate.

2. A court may exercise its equitable power under CPLR 5001(a) to toll mortgage interest when
unexplained or plaintiff-caused delays in the foreclosure-referee process substantially prejudice the
defendant.

KEY QUOTATIONS

“The delays resulted in significant prejudice to Merino, since the accumulated interest exceeded the
outstanding principal.” (*1)

“Accordingly, tolling of the interest was within the court's equitable power” (*1)

FACTUAL BACKGROUND

A referee calculated the amounts allegedly due from Merino on a mortgage loan using an affidavit from an
employee of plaintiff's loan servicer, Specialized Loan Servicing LLC, and attached records. The employee
established the general reliability and integration of records from SLS and prior servicers but did not identify
whether the specific records showing the amounts due were created by SLS, a prior servicer, or US Bank, and
the records lacked sufficient identifying information. Multiple referee-related delays occurred, including a year-
and-a-half gap concerning replacement of a referee and nearly four years between appointment of the referee at
issue and release of his report, causing accumulated interest to exceed the outstanding principal.

PROCEDURAL HISTORY

Supreme Court, Bronx County, denied without prejudice US Bank's motion to confirm the referee's report and
enter a judgment of foreclosure and sale. The court granted Merino's CPLR 5001(a) cross-motion to toll interest
during specified periods of delay. The Appellate Division unanimously affirmed without costs.



DISPOSITION

affirmed
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