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SUMMARY

The North Dakota Supreme Court reviewed a summary judgment decision concerning whether a
revocable inter vivos trust remained revocable after the death of one trustor. The court held that the
trust agreement created a revocable Survivor's Trust and that the surviving trustor's revocation
complied with the agreement. The court modified and affirmed the judgment, while also addressing
the trust's no-contest provision.
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QUESTIONS PRESENTED

1. Whether the trust agreement remained revocable by the surviving trustor after the death of the first
trustor.

2. Whether Phillip Pender's revocation and transfer of trust property complied with the trust agreement.

3. Whether the Survivor's Trust was automatically funded by operation of the trust agreement without
additional conveyance documents.

4. Whether the plaintiffs' declaratory action to enforce the trust constituted a contest triggering the trust's
no-contest clause.

HOLDINGS

1. The trust agreement created a revocable Survivor's Trust upon Josephine Pender's death, and the trust
remained revocable by Phillip Pender until the death of the surviving trustor.

2. Phillip Pender's revocation of the trust and transfer of the trust property to himself complied with the
trust agreement.

3. The plaintiffs' action did not constitute a contest of the trust because they sought declaratory relief to
enforce the trust's terms rather than to invalidate or challenge the trust.

KEY QUOTATIONS

“We affirm the district court’s judgment to the extent that it holds the revocable inter vivos trust agreement
entered into by Phillip Pender and Josephine Pender remained revocable until both trustors have died and
that Phillip Pender’s actions in revoking the trust were in compliance with the trust agreement.” (¶ 30)

“We therefore conclude that the no-contest clause found in the trust agreement’s Article 17 is not applicable
to the present action.” (¶ 33)

“The district court judgment is modified and affirmed.” (¶ 34)

FACTUAL BACKGROUND

Phillip and Josephine Pender executed a revocable inter vivos trust in 1996 and served as its co-trustees and
trustors. Josephine contributed separately owned real property to the trust and died in June 2006. After her death,
Phillip transferred the specified trust property to himself as trustee of the Survivor's Trust and later revoked the
trust. Josephine's siblings, Henry Langer and Mary Ann Weiss, sued to enforce provisions they claimed required
immediate distribution of the property to them.

PROCEDURAL HISTORY

Langer and Weiss sued Pender, alleging that he improperly transferred trust and estate property to himself and
seeking rescission, conveyance of the property to them, and attorney fees and costs. The district court denied the



plaintiffs' summary judgment motion, granted summary judgment to Pender, determined that the plaintiffs were
disqualified under the trust's no-contest clause, and entered an alternative ruling concerning failure of the trust.
The district court denied reconsideration. The Supreme Court modified the judgment by deleting the no-contest
and alternative-failure paragraphs and affirmed as modified.
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