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SUMMARY

The Maryland Court of Appeals held that the prosecutor’s closing argument directly commented on

Robert Allen Smith’s exercise of his privilege against self-incrimination. The court concluded that the

error was not harmless beyond a reasonable doubt and ordered a new trial. The case concerned

convictions arising from burglary, theft, conspiracy to obstruct justice, and malicious destruction of

property.
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Criminal appeal following a jury conviction in the Circuit Court for
Caroline County and affirmance by the Court of Special Appeals of
Maryland. The Court of Appeals granted certiorari to determine
whether the prosecutor impermissibly commented on Smith's failure to

testify.

The State bears the burden of proving beyond a reasonable doubt that
an improper prosecutorial comment did not contribute to the verdict;
the court reviewed whether the comment violated the privilege against
self-incrimination and whether the error was harmless beyond a

reasonable doubt.
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QUESTIONS PRESENTED

1. Whether the prosecutor's closing argument that the jury should consider what explanation had been
given by the defendant for possessing the stolen property was an impermissible comment on Smith's
failure to testify in violation of the Fifth Amendment and Article 22 of the Maryland Declaration of
Rights.

2. Whether the prosecutorial comment was harmless beyond a reasonable doubt.

3. Whether Maryland Rule 4-215(e) required the trial court to advise Smith of a right to proceed pro se
before requiring him to proceed with unwanted counsel.

HOLDINGS

1. A prosecutor's remark is impermissible when it is susceptible of an inference by the jury that it should
consider the defendant's silence as an indication of guilt. The prosecutor's statement asking what
explanation had been given "by the defendant” directly commented on Smith's exercise of his privilege

against self-incrimination.

2. The improper prosecutorial comment was not harmless beyond a reasonable doubt, and a new trial was
required.

3. The court did not reach the Rule 4-215(e) issue because it resolved the constitutional-comment issue in

Smith's favor.

KEY QUOTATIONS

“We agree and shall hold that the prosecutor’s remarks were a direct comment on petitioner’s exercise of his
privilege against self-incrimination. The error was not harmless, and a new trial is therefore in order.” (367
Md. 348; 787 A.2d 152)

“The prosecutor’s comments were therefore susceptible of the inference by the jury that it was to consider the
silence of the defendant as an indication of his guilt, and, as such, the comments clearly constituted error.”
(367 Md. 358; 787 A.2d 158)

“The prosecutor’s comment went beyond any qualitative assessment of the evidence in that, when he asked the
jury “what explanation has been given to us by the defendant,” he effectively suggested that the defendant
had an obligation to testify at trial.” (367 Md. 359; 787 A.2d 159)

FACTUAL BACKGROUND

The Davis residence was burglarized, and police later learned that Smith had sold or possessed leather clothing
identified as property stolen from the residence. Police also found a shoe print at the scene that closely matched
Smith's shoes. Smith did not testify or present evidence at trial, and the prosecutor argued during closing that the
jury should ask what explanation had been given by Smith for possessing the leather goods, answering, "Zero,

none."



PROCEDURAL HISTORY

Smith was convicted by a jury of first-degree burglary, conspiracy to obstruct justice, malicious destruction of
property, and four counts of theft. The Court of Special Appeals affirmed in an unreported opinion, concluding
that the prosecutor commented on the absence of an explanation for Smith's possession of stolen property rather

than on Smith's failure to testify. The Court of Appeals granted Smith's petition for a writ of certiorari, reversed,

and remanded for a new trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the judgment of the Court of Special Appeals, direct that court to reverse the judgment of the Circuit

Court for Caroline County, and remand the case to the circuit court for a new trial.
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