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SUMMARY

The Appellate Division, First Department unanimously affirmed an order awarding the petitioner
mother sole legal and physical custody, denying the father’s petition for joint custody, and granting the
father unsupervised daytime visitation and FaceTime calls. The court held that the custody
determination was supported by the record, including evidence of domestic violence, parental hostility,
the mother’s caregiving history, and the father’s lack of stable housing and involvement in the child’s
needs. The court also upheld the denial of overnight visitation as consistent with the child’s best
interests.
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DISPOSITION affirmed

PROCEDURAL POSTURE Father appealed from a Supreme Court, New York County order
entered after a fact-finding hearing that awarded the mother sole legal
and physical custody, denied the father's petition for joint custody, and
granted him unsupervised daytime visitation.

STANDARD OF REVIEW Custody and visitation determinations are entitled to great deference
and will be upheld when supported by a sound and substantial basis in
the record.
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether the record provided a sound and substantial basis for awarding the mother sole legal and
physical custody.

2. Whether joint custody was inappropriate because of the parties' domestic violence, hostility, and
inability to communicate.

3. Whether the record supported denying the father overnight visitation while granting unsupervised
daytime visitation and regular FaceTime calls.

HOLDINGS

1. The award of sole legal and physical custody to the mother was properly based on a sound and
substantial basis in the record and on the child's best interests.

2. Joint custody was properly denied because the parties' lack of communication, hostility, and domestic
violence made joint custody inappropriate.

3. The trial court properly credited the mother's testimony and discredited aspects of the father's testimony
because its credibility determinations had a sound and substantial basis in the record.

4. The determination that overnight visitation would not be in the child's best interests was supported by a
sound and substantial basis in the record, while the grant of unsupervised daytime visitation and
FaceTime calls was appropriate.

KEY QUOTATIONS

“The finding of the parties' acrimonious relationship, evinced by domestic violence . . . , and the finding that
the parties do not communicate about the child further supports the [court's] decision” (*1)

“Despite the parents' contentious relationship, the mother had been flexible and open to facilitating contact
between the father and the child and indicated a willingness to promote their relationship” (*2)

“history of domestic violence with (the) mother, and . . . his failure to fully accept responsibility for his prior
actions” (*2)

FACTUAL BACKGROUND

The mother testified to several incidents of domestic abuse by the father, including an incident involving a
struggle over the child and another involving beating and choking; other witnesses corroborated her account.



The father had been arrested and prosecuted for one incident, lacked stable housing and employment, and was
unfamiliar with the child's medical, educational, and daycare arrangements. The mother had been the child's sole
caretaker since birth, maintained stable housing and employment, and facilitated the child's relationship with the
father despite the parties' hostility and lack of communication.

PROCEDURAL HISTORY

After a fact-finding hearing, Supreme Court, New York County, awarded the mother sole legal and physical
custody of the child, denied the father's request for joint custody, and granted the father unsupervised daytime
visitation and unsupervised FaceTime calls. The father appealed, and the Appellate Division, First Department,
unanimously affirmed without costs.
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