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SUMMARY

The Nevada Court of Appeals considered a writ petition challenging an order compelling disclosure of
an insurer's surveillance videos and related reports in a personal-injury action. It held that two videos
and a related report created before suit, without direction from counsel, were not protected work
product under Nevada precedent. The court held that a third video and report created at counsel's
direction after suit were work product, but remanded for the district court to determine whether
substantial need and undue hardship justified discovery.
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QUESTIONS PRESENTED

1. Whether the Court of Appeals should exercise extraordinary writ jurisdiction to review the district
court's discovery order.

2. Whether surveillance materials created by an insurer before suit are protected work product when they
were not created at the direction of counsel.

3. Whether surveillance materials created at counsel's direction after litigation commenced are protected
work product.

4. Whether work-product surveillance materials may nevertheless be discoverable upon a showing of
substantial need and undue hardship, and whether the district court properly analyzed that exception.

HOLDINGS

1. The Court of Appeals may exercise writ jurisdiction to review the discovery order because the petition
presented an important legal issue requiring clarification and disclosure of potentially protected work
product could not be fully remedied by a later appeal.

2. The first two surveillance videos and related report were not protected work product because they were
created by the insurer before suit without showing that they were created at the direction of Keolis's
counsel.

3. The third surveillance video and related report were protected work product because they were created at
the direction of counsel after Toth filed suit and therefore were prepared for trial.

4. The Court of Appeals could not determine the ultimate discoverability of the third video and related
report because protected work product may be discovered upon a showing of substantial need and undue
hardship, and the district court failed to conduct that analysis.

KEY QUOTATIONS

“Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of
litigation or for trial by or for another party or its representative” (5)

“insurance investigation materials are created in anticipation of litigation, and are therefore protected work
product, only when they are created at the direction of counsel under circumstances demonstrating that
counsel's involvement was reasonable and not for the mere strategic purpose of obtaining work-product
protection for routinely created materials.” (9)

“When materials meet the requirements for protection under the work-product doctrine, they may still be
subject to discovery upon a showing by the requesting party of substantial need and undue hardship under
NRCP 26(b)(3)(A).” (11)

FACTUAL BACKGROUND



Keolis employee Andre Petway rear-ended Shay Toth, who alleged serious personal injuries and retained
counsel. Before Toth filed suit, Keolis's insurer obtained an ISO report and commissioned two surveillance
videos and a related report, apparently without direction from Keolis's counsel. After Toth filed suit, Keolis's
counsel directed a further investigation that produced a third surveillance video and related report.

PROCEDURAL HISTORY

The discovery commissioner initially treated the surveillance materials as work product, subject to disclosure if
Keolis intended to use them at trial. On Toth's objection, the district court ordered Keolis to immediately produce
all three videos and both reports in a one-sentence footnote. Keolis sought interlocutory writ relief, and the Court
of Appeals granted the petition in part and directed further proceedings.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The district court must vacate its order compelling production of the third video and related report, reconsider
Toth's motion to compel under the work-product framework described in the opinion, determine whether
substantial need and undue hardship justify discovery, and impose appropriate protections against disclosure of
counsel's mental impressions, conclusions, opinions, or legal theories. The first two videos and related report are
to be produced.
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