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SUMMARY

The Supreme Court of Kentucky affirmed the denial of petitions for writs of mandamus and
prohibition concerning a Franklin Circuit Court order allowing environmental citizen plaintiffs to
intervene for the limited purpose of commenting on and objecting to a proposed consent judgment.
The court held that the limited intervention was not preempted by federal law and that the petitioners
had an adequate remedy by appeal for alleged procedural and consent-judgment errors.
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PROCEDURAL POSTURE The Commonwealth of Kentucky Energy and Environment Cabinet
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prohibition from the Kentucky Court of Appeals to prevent the
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QUESTIONS PRESENTED

1. Whether the Franklin Circuit Court's limited permission for Citizen Plaintiffs to intervene in the state
enforcement action was preempted by the federal Clean Water Act's jurisdictional provisions.

2. Whether the Cabinet and Frasure Creek had an adequate remedy by appeal for alleged errors concerning
intervention and review of the proposed consent judgment, thereby precluding extraordinary writ relief.

3. Whether the petitioners' alleged loss of the benefits of their negotiated consent judgment justified
extraordinary relief under Kentucky law.

HOLDINGS

1. The Franklin Circuit Court was acting within its jurisdiction when it permitted the Citizen Plaintiffs to
intervene for the limited purpose of commenting on and objecting to the proposed consent judgment.
Federal law did not preempt that limited intervention.

2. The Cabinet and Frasure Creek had an adequate remedy by appeal, so they were not entitled to
extraordinary writ relief.

3. The intervention did not deprive the Cabinet or Frasure Creek of a bargained-for right that could not be
remedied by appeal, because the Citizen Plaintiffs were not parties to the settlement and the petitioners
remained free to stand by their agreement.

KEY QUOTATIONS

“Because we agree with the Court of Appeals that the trial court is proceeding within its jurisdiction and that
the Cabinet and Frasure Creek have an adequate remedy by appeal for the errors they allege, we affirm the
Court of Appeals' denial of extraordinary relief.” (at 3)

“Because the trial court has jurisdiction to permit the Citizen Plaintiffs a limited intervention, and because
the propriety of that intervention under Kentucky law can be challenged and assessed in the ordinary course
of trial and appeal, the Court of Appeals correctly denied the Cabinet's and Frasure Creek's petitions for
extraordinary relief.” (at 9)

FACTUAL BACKGROUND

Frasure Creek operated coal mines in Kentucky and discharged pollutants into the Kentucky, Big Sandy, and
Licking Rivers and their tributaries under an NPDES permit issued by the Cabinet. Citizen Plaintiffs gave notice



of their intent to bring a federal Clean Water Act citizen suit, after which the Cabinet filed a state enforcement
action against Frasure Creek and jointly moved with Frasure Creek for entry of a proposed consent judgment.
The Franklin Circuit Court permitted the Citizen Plaintiffs to intervene for the limited purpose of commenting
on and objecting to the proposed consent judgment, while holding their independent statutory claims in
abeyance.
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Circuit Court allowed limited intervention so they could comment on and object to the proposed consent
judgment while holding their independent Clean Water Act claims in abeyance. The Court of Appeals denied the
Cabinet's and Frasure Creek's petitions for extraordinary relief, and the Supreme Court affirmed.
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