
MASSACHUSETTS SUPREME JUDICIAL COURT

Commonwealth v. Barbosa
463 Mass. 116 (2012) · Decided August 6, 2012

SUMMARY

The Massachusetts Supreme Judicial Court affirmed the defendant’s convictions for first-degree
murder and firearms offenses arising from a shooting at a Brockton party. The court held that the trial
judge erred in admitting unrelated nine-millimeter ammunition, a magazine, apartment security
measures, and hearsay testimony concerning a witness’s recantation, but concluded that the errors
were not prejudicial in light of the strong evidence of guilt. The court also rejected the defendant’s
remaining claims and declined to grant relief under G. L. c. 278, § 33E.
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QUESTIONS PRESENTED

1. Whether the trial judge improperly admitted nine millimeter ammunition, a magazine, and security
measures found in the defendant's apartment.

2. Whether hearsay testimony from a State trooper concerning an identifying witness's statements and
refusal to sign a recanting affidavit was admissible as a prior consistent statement.

3. Whether the defendant's pretrial photographic-array and grand-jury identifications were admissible as
substantive evidence when the witness also identified the defendant at trial.

4. Whether the search-warrant affidavit established probable cause under the Aguilar-Spinelli test.

5. Whether the evidence required instructions on excessive force in defense of another or voluntary
manslaughter based on reasonable provocation.

6. Whether the evidence was sufficient to support a jury instruction on extreme atrocity or cruelty.

HOLDINGS

1. The trial judge erred by admitting nine millimeter ammunition and a magazine that could not have been
used with the .38 caliber murder weapon, and by admitting the security camera, police scanner, and pit
bulls as evidence bearing on the defendant's access to firearms or possession. The errors were not
prejudicial in light of the strong properly admitted evidence, limiting instruction, and minimal emphasis
given to the evidence.

2. The State trooper's testimony concerning DeMiranda's statements about the defendant's alleged effort to
induce a recantation was inadmissible as a prior consistent statement because the defendant had not
claimed that DeMiranda fabricated those particular conversations. The error was harmless because the
testimony was cumulative and the other evidence of guilt was substantial.

3. A witness's prior photographic-array and grand-jury identifications are admissible as substantive
evidence when the witness testifies at trial and is subject to cross-examination, even when the witness
also identifies the defendant in court.

4. The search-warrant affidavit established probable cause under the Aguilar-Spinelli test because the
informants described firsthand observations and their accounts mutually corroborated one another and
were corroborated by the defendant's own statements.

5. The evidence did not warrant an instruction on excessive force in defense of another or voluntary
manslaughter based on reasonable provocation. The defendant had time to assess the fight, the person he
sought to protect had initiated the violence, and the defendant left and returned several minutes later,
indicating that he had cooled off.

KEY QUOTATIONS

“The judge should not have admitted the nine millimeter evidence, because its relevance was substantially
outweighed by the danger of unfair prejudice to the defendant.” (463 Mass. at 123)



“A witness’s pretrial identification is admissible for substantive purposes, even in the absence of an in-court
identification, provided the identifying witness testifies at trial and is subject to cross-examination.” (463
Mass. at 130)

“Taken together, the statements by the defendant and the three informants provided probable cause to issue a
search warrant for evidence relating to the homicide that might be found in the defendant’s residence.” (463
Mass. at 135)

FACTUAL BACKGROUND

During a crowded, dark party in Brockton, the defendant intervened in a fight, left the apartment, returned
several minutes later, and fired a single shot from a .38 caliber firearm into the living room. The shot killed
Hercules Dossantos, and three attendees identified the defendant as the shooter. Police later searched the
defendant's apartment pursuant to a warrant and recovered firearms-related items that could not have been used
with the murder weapon, along with security equipment. The defendant was also accused of attempting to induce
identifying witness Jose DeMiranda to recant, and the Commonwealth introduced evidence concerning pretrial
identifications and the search.

PROCEDURAL HISTORY

A jury convicted the defendant of murder in the first degree on theories of deliberate premeditation and extreme
atrocity or cruelty, along with four firearms offenses. The defendant appealed, challenging evidentiary rulings,
the denial of suppression, the admission of prior identifications, the failure to instruct on manslaughter, and the
sufficiency of the evidence for extreme atrocity or cruelty. The Supreme Judicial Court held that several
evidentiary rulings were erroneous but nonprejudicial, rejected the remaining claims, declined to reduce the
degree of guilt or order a new trial under G. L. c. 278, § 33E, and affirmed; the ammunition-possession
indictment had been dismissed as duplicative at sentencing.

DISPOSITION

affirmed
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