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SUMMARY

The Alaska Supreme Court affirmed the award of sole legal and physical custody to the mother based

on the father's history of domestic violence under AS 25.24.150(g). The court held that the trial court

did not clearly err in finding a history of domestic violence and that the custody presumption applied.

It reversed and remanded the visitation order because the trial court improperly delegated to the

mother the authority to require the father to complete a batterer intervention program as a condition of

visitation.
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Sergey Misyura appealed the superior court's divorce-related custody
and visitation orders. The Alaska Supreme Court affirmed the award of
sole legal and physical custody to Lyudmila, but reversed and
remanded the visitation order because the superior court improperly
delegated to Lyudmila the authority to impose an intervention-program

condition.

Custody determinations are reviewed for abuse of discretion, and the
superior court's controlling factual findings are reviewed for clear
error. The appellate court gives particular deference to factual findings
based primarily on oral testimony because the trial court evaluates

witness credibility and weighs conflicting evidence.
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QUESTIONS PRESENTED

1. Whether the superior court clearly erred in finding that Sergey had a history of domestic violence
sufficient to trigger the custody presumption under AS 25.24.150(g) and (h).

2. Whether the superior court should have applied collateral estoppel to prevent relitigation of domestic-

violence incidents previously addressed in a protective-order proceeding.

3. Whether the superior court improperly delegated to Lyudmila the authority to require Sergey to attend a

batterers' intervention program as a condition of unsupervised visitation.

4. Whether Sergey was improperly denied overnight visitation.

HOLDINGS

1. The court did not decide whether the superior court abused its discretion by permitting relitigation
because, even assuming error, any error was harmless; the superior court independently found at least

two instances of domestic violence sufficient to trigger the statutory presumption.

2. The superior court did not clearly err in finding that Sergey had a history of perpetrating domestic
violence, and it properly applied AS 25.24.150(g)'s rebuttable presumption against awarding him legal
or physical custody.

3. The superior court may not delegate to a custodial parent the authority to decide whether to impose a
batterers' intervention program as a prerequisite to the noncustodial parent's visitation. That decision

must be made by the court.

4. The court did not reach the overnight-visitation issue because it reversed and remanded the visitation

order on the separate delegation error.

KEY QUOTATIONS

“The trial court's finding that Sergey had a history of domestic violence within the meaning of AS
25.24.150(h) was not clearly erroneous, and Sergey did not rebut the presumption against an award of
custody by completing an intervention program for batterers.” (242 P.3d at 1041)

“It is for the judge, not the parties, to decide whether an intervention program for batterers should be

imposed upon a non-custodial parent's visitation.” (242 P.3d at 1042)
“We affirm the trial court's custody order, but reverse and remand its visitation order.” (242 P.3d at 1042)
FACTUAL BACKGROUND

Sergey and Lyudmila were married in 1994 and had three children. During the marriage and after separation,

Lyudmila testified to repeated domestic violence, including choking, pushing her while she was pregnant, forced



sexual intercourse, and an incident in which Sergey nearly forced her car off the road. The superior court found
that Sergey had a history of domestic violence, awarded Lyudmila sole legal and physical custody under AS
25.24.150(g), and allowed Sergey unsupervised visitation subject to conditions that Lyudmila could impose at

her discretion.

PROCEDURAL HISTORY

During the parties' divorce proceedings, the superior court awarded Sergey temporary custody, later awarded
Lyudmila temporary custody with liberal visitation, and ultimately awarded Lyudmila sole legal and physical
custody after finding that Sergey had a history of domestic violence. The court permitted unsupervised visitation
at Lyudmila's discretion and allowed her to require Sergey to attend an intervention program for batterers as a

prerequisite to unsupervised visits. Sergey appealed the custody and visitation rulings.
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REMAND INSTRUCTIONS

The visitation order was reversed and remanded for the superior court to decide, rather than delegate to
Lyudmila, whether to require a batterers' intervention program or impose other conditions on Sergey's visitation.
The custody award was affirmed.
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