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SUMMARY

The Washington Supreme Court held that Feature Realty's California dismissal was voluntary and

unilateral under Washington's two-dismissal rule, CR 41(a)(4), because Feature obtained it through an

ex parte request rather than a stipulation or court order. The court further held that the rule barred

Feature's claims against Preston Gates Ellis and extended to Jerry Neal because he was in privity with

the firm, affirming dismissal of the action.
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Plaintiffs appealed from a Spokane County Superior Court order
granting defendants' motion for summary judgment and dismissing the
malpractice action under Washington's two-dismissal rule, CR 41(a)
(4). The Washington Supreme Court accepted direct review after

transferring the case from the Court of Appeals.

The court reviewed the summary judgment dismissal and

interpretation and application of CR 41(a)(4) de novo.
published and precedential Washington Supreme Court decision

Feature Realty, Inc., Mission Springs, Inc., now d/b/a Canyon
Construction NW, Inc., Jack Krystal, as trustee of the KM Family
Trust, Russell V. Lugli, individually and as co-trustee of the Lugli
Family Trust, the Nikki Trust, and the Alpha Trust v. Kirkpatrick &



Lockhart Preston Gates Ellis, LLP, Jerry R. Neal, Jane Doe Neal and

the marital community comprised thereof
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QUESTIONS PRESENTED

1. Whether Feature's ex parte request for dismissal of the California action was a unilateral and voluntary
dismissal under CR 41(a)(4), despite the California court's prior rulings on personal jurisdiction and

forum non conveniens.

2. Whether the two-dismissal rule barred Feature's claims against Neal even though Neal was not named in

the California request for dismissal.

3. Whether defendants were estopped from asserting that the California dismissal was voluntary because

they had sought dismissal-related relief in California.

HOLDINGS

1. A plaintiff's ex parte request for dismissal is a unilateral and voluntary dismissal under CR 41(a)(4)
when it is not based on a stipulation or court order, and the court does not inquire into the plaintiff's

subjective or objective intent in obtaining it.

2. A defendant may benefit from the two-dismissal rule when that defendant is in privity with a defendant
against whom the plaintiff obtained two voluntary dismissals.

3. Defendants were not estopped from asserting the two-dismissal rule because their motions to quash

service and for an indefinite stay did not demand dismissal of the California action.

KEY QUOTATIONS

“the plain language of the “two dismissal” rule of CR 41(a)(4) does not allow for court discretion” (164 P.3d
at 503)

“it operates as a nondiscretionary adjudication upon the merits when the dismissals at issue are unilaterally
obtained by the plaintiff.” (164 P.3d at 503)

“We do not inquire into the plaintiff's intent in obtaining the dismissal, and thus we look solely at the method
by which the plaintiff obtained the dismissal in order to determine whether it was unilateral.” (164 P.3d at
505)

FACTUAL BACKGROUND



Feature retained Jerry Neal and attorney Terrence Butler in connection with litigation concerning a proposed
Spokane development and later sued them and their law firm for malpractice. Feature first filed the malpractice
action in California, then filed an ex parte request for dismissal after the California court had ruled on personal
jurisdiction and forum non conveniens issues. Feature subsequently voluntarily dismissed an initial King County

action and refiled, prompting defendants to invoke Washington's two-dismissal rule.

PROCEDURAL HISTORY

Feature filed a legal-malpractice action in California. After the California court granted a motion to quash
service for lack of personal jurisdiction and an indefinite stay based on forum non conveniens, Feature
unilaterally requested dismissal of the California action. Feature later voluntarily dismissed an initial King
County action and refiled in King County. After transfer to Spokane County, the trial court granted summary

judgment based on the two-dismissal rule and dismissed the action; the Supreme Court affirmed.
DISPOSITION

affirmed
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