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SUMMARY

The Montana Supreme Court granted the State’s petition for a writ of supervisory control concerning
whether a criminal defendant could introduce his own unsworn, out-of-court statement to support a
claim of justifiable use of force. The Court held that the statement, offered to establish what the
defendant knew about the victim’s alleged violent conduct, was hearsay and was not admissible for the
proposed purpose. The Court vacated the district court’s order permitting the defendant to use the
statement in that manner.
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QUESTIONS PRESENTED

1. Whether the Montana Supreme Court should exercise supervisory control over the district court's pretrial
evidentiary ruling.

2. Whether Lau's unsworn out-of-court statement recounting what Pfeifer told him about Kline's alleged
violence was admissible to establish Lau's knowledge in support of his self-defense claim.

3. Whether Montana's 2009 justifiable-use-of-force statutes displaced or altered the Montana Rules of
Evidence.

4. Whether requiring Lau to present admissible evidence of his knowledge violated the statutory burden of
proof or his constitutional right to present a defense and remain silent.

HOLDINGS

1. Supervisory control was appropriate because the State lacked an adequate ordinary appellate remedy, the
evidentiary issue presented a purely legal question, and the district court was proceeding under a mistake
of law causing a gross injustice.

2. Lau could not introduce his own statement to investigators, insofar as he offered it to prove that Pfeifer
told him about Kline's violent acts, because the statement was hearsay and no recognized hearsay
exception applied.

3. When justifiable use of force is placed at issue, evidence of specific instances of the victim's conduct
may be offered under the Montana Rules of Evidence, but the defendant must establish through
admissible evidence that he knew of the conduct and that the knowledge led to the use of force.

4. Sections 46-16-131 and 45-3-112, MCA, did not displace the Montana Rules of Evidence, require
disclosure of investigative materials to the jury, or permit admission of otherwise inadmissible hearsay.

5. Requiring Lau to comply with established rules governing hearsay and character evidence did not
violate his right to present a defense or his right to remain silent.

KEY QUOTATIONS

“Supervisory control is an extraordinary remedy that may be justified when the normal appeal process is
inadequate, purely legal questions are involved, and the other court is proceeding under a mistake of law,
causing a gross injustice.” (489)

“Evidence of the character of a victim of an assault is limited to what the defendant knew at the time [he]
used force, and the defendant must show that this knowledge led to the use of force.” (490)

“The statute does not mandate disclosure of investigative materials to the jury.” (491)

“The admissibility of evidence is a separate issue from determining which party bears the burden of proof.”
(492)

FACTUAL BACKGROUND



Lau was charged with deliberately killing Donald Kline by shooting him and claimed justifiable use of force in
self-defense. During a 911 call shortly before the shooting, Lau referred to Kline as a man who had been abusing
Susan Pfeifer and said that Kline was threatening Pfeifer and him. Four months later, Lau gave investigators a
transcribed, unsworn statement, accompanied by counsel, in which he recounted what Pfeifer had allegedly told
him about Kline's violent acts. Lau sought to introduce that statement to establish his knowledge of specific
instances of Kline's conduct without testifying.

PROCEDURAL HISTORY

Lau was charged with deliberate homicide and asserted self-defense. The district court ruled that Lau could
cross-examine witnesses about his knowledge of specific violent acts by the victim without testifying, and
permitted an offer of proof, but the State sought supervisory control to challenge the ruling before trial. The
Montana Supreme Court granted supervisory control and vacated the district court's January 21, 2014 order.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The district court's January 21, 2014 order was vacated. The opinion does not direct a further specific procedure
beyond application of the Rules of Evidence consistent with the court's ruling.
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