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SUMMARY

The Supreme Court of New Hampshire affirmed an award of costs to a property owner who prevailed

in a municipal zoning enforcement action involving alleged clear-cutting in a wetlands buffer zone.

The court held that RSA 676:17 did not preclude an award of costs under Superior Court Rule 87

without a finding of municipal bad faith, and that the zoning enforcement action was an equitable civil

proceeding to which Rule 87 applied. The court also upheld the trial court’s exercise of discretion in

awarding deposition and expert-witness costs.
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The City of Portsmouth appealed the superior court's award of
deposition-transcript and expert-witness costs to Boyle after the City

lost a zoning-enforcement action.

Statutory and rule interpretation are reviewed de novo. An award of
costs is reviewed under the unsustainable exercise of discretion
standard, under which the decision is upheld if the record provides

some support for it.
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QUESTIONS PRESENTED

1. Whether RSA 676:17 prevents a prevailing defendant from recovering costs under Superior Court Rule

87 in a municipal zoning-enforcement action absent a finding of bad faith.

2. Whether a municipal zoning-enforcement action seeking injunctive relief and penalties is an equitable or

civil proceeding to which Superior Court Rule 87 applies.

3. Whether the superior court unsustainably exercised its discretion by awarding Boyle costs despite
finding that the City had not acted in bad faith.

HOLDINGS

1. RSA 676:17 does not preclude an award of costs to a prevailing defendant under Superior Court Rule
87, and neither RSA 676:17 nor Rule 87 requires a finding of municipal bad faith before costs may be
awarded.

2. Superior Court Rule 87 applies to the City's zoning-enforcement action because the City sought

equitable relief and penalties in an equity case.

3. The superior court did not unsustainably exercise its discretion by awarding Boyle costs.

KEY QUOTATIONS

“No such finding of bad faith is required under RSA 676:17, and we refuse to "add language that the
legislature did not see fit to include."” (8 A.3d at 39)

“In practical terms, RSA 676:17 does not conflict with Rule 87 and, therefore, the two can be construed
harmoniously.” (8 A.3d at 40)

FACTUAL BACKGROUND

The City of Portsmouth commenced a zoning-enforcement action against Boyle, alleging that he had unlawfully
clear-cut trees within a wetlands buffer zone. The City sought an injunction, restoration efforts, civil penalties,
attorney's fees, and costs. After a bench trial, the court found that the City had not shown a violation of the
zoning ordinance, and Boyle later obtained an award of most of his requested deposition-transcript and expert-

witness costs.

PROCEDURAL HISTORY

The City brought a zoning-enforcement action alleging that Boyle unlawfully clear-cut trees in a wetlands buffer
zone and sought injunctive relief, restoration, civil penalties, attorney's fees, and costs. After a bench trial, the
superior court ruled for Boyle, and the Supreme Court affirmed that judgment in an earlier appeal. Boyle then
moved for costs under Superior Court Rule 87, and the superior court awarded most of the requested costs. The
Supreme Court affirmed that award.
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